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SCHEDULE: Powers of Officers.

AN ACT o provide for the planning of the optimom development amd utilizative vf the water resvarces ol Zim-
babwe and the establishment of water development advisory councils; for the establishment, jurisdiction and com-
position of the Water Court and for the powers and procedure thereof; for applications for rights to the use of public
water aed for the control thereof by the State in certain circumstances; for the declaration of public water shortage
areas and the consequences thereof; for the control of underground water; for the acquisition of servitudes in respect
of water and matters ancillary thereto; for the prevention snd control of water.pallntion; for the sapproval of cam.
bined irrigation schemes; for the safety of dams; and to provide for matters incidental to or connected with the
foregoing.

[Date of commencement: 19th November, 1976.]

PART1 “lgriﬂl“llzle purpnmf "y i|;° relation to the use of public
water, means the use of water for—
PRELIMINARY (@) the irigation of land; or
1 Short title {(d) fish farming purposes; or
This Act may be cited as the Water Aot [Chapror 20:22]. | (¢) the operation of a feedlot in which twelve or more
cubic metres of water per day are used for a period
2 Interpretation . or periods in aggregate exceeding six months in any
(1) In this Act— period of fwelve consecutive months;
“Agricultural and Rural Development Awthority” “sppointed date” means the date fixed in terms of sub-
mcana the Agricultural and Rural Development Authority | section (2} of section one;
established by section 3 of the Agricultural and Rural “appropriate Minister”, in relation to any particular

Development Authority Act [Chapter 18:01};

matter, means—
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(a) any Minister who, by or in terms of any enactment,
is empowered or required to exercise anvy function in
respect of such matter; or

(5) the Vice-President where, by or in terms of any
enactment, the Vice-President is empowered or re-
quired to exercise any function in respect of such
matter,

“area under the jurisdiction of a local autherity*
means—

(@) in the case of a municipal council, the municipal
area,

{d) in the case of a town council, the town area;

{¢) in the case of a rural district council, the council area
ot, where the Minister has, in terms of subsection
{2), declared a greater or lesser area to be the area
under the jurisdiction of the council such greater or
lesser area;

{dY in the casc of a local board, the arca specificd in
terms of subsection (2);

and includes the area of any local govemnment area admin-

istered and controlled by any such local authority;

“sasessor” means an assessor selected in terms of sec-
tion rwenh-threa;

“catchment area” means the area which naturally drains
into & dam, lake, reservoir, river or watercourse and from
which area the dam, lake, reservoir, river or watercourse
receives surface or underground flow which originates
from rainfalt:

“Director of Physical Planning” means the Director of
Physical Planning appointed in terms of section 63 of the
Regional, Town and Country Planning Act [Chapter
29:12),

“glectrical purposes™, in relation to the use af public
water, means the use of water for the purposes of an
tlectricity undertaking;

“electricity undertaking” means an undertaking for the
peneration of electricity far public use, the plant of which
undertaking is rated at the site where it is installed at a
capacity of one hundred or more kilowatts;

“existing right™ means an existing right to the use of
public water granted in terms of this Act or of any enact-
ment repealed by this Act or any predecessor of such
enactment;

“feedlot™ means one or more enclosures or other struc-
tures on any one piece of land in which animals or poultry
are confined within a restricted area and fed mainly or
entirely by means other than natural browsing, grazing or
foraging for the purpose of bringing them into slaughter
winditivn v aintaining ticin voaditiva,

“final right” means a right to the vse of public water
granted by the Water Court which is not a provisional right
or a temporary right;

“flood-water" means any water flowing in a public
sucam, whivl watc: is vouscyucut v 1ainfall and the snuy
of which water into the public strcam is detectable by any
sudden increase in the flow of water in the public stream;

“hydrological station™ means a place where measure-
ments and observations of the flow or level of any surface
or underground water are taken or made, ag the case may
be, and recorded:

“institutions] purposes™, in relation to the use of public
water, means the use of water for—

{a) boarding-houses, guest farms, hotels and other like
enterprises; or

(b} recreational clubs; or

{¢) missions or boarding-schools; or

(@) a permanent labour foree which, excluding the
dependants of the workers concerned. exceeds one
hundred workers;

“irrigable area” means an area of land under or capable
of being brought under irrigation;

“irrigation” means the artificial application of water to
land for agricultural pumoses:

“irrigation company” means & company referred to in
paragraph (a) of subsection (2) of section one hundred and
iwa,

“lapsed right” means, subject to subsection (7} of sec-
tion forty-eight, a provisional right—

(a} which has expired through non-compliance with the
conditions imposed on the grant thereof; and

(4) for which no extension of the period allowed for
compliance has been abtained;

“local nuthority” means—

(g} a municipal council, town council or rural district
council; or

(&) alocal board declared in terms of subsection (2) to
be a local authority;

“local authority purposes™, in relation to the uge of
public water, means the use of water for the purposes of the
community within the area under the jurisdiction of a local
authority and of such other persons as may conveniently be
supplied with water by the local authority;

“mining purposes”, in relation to the use of public
walst, mcaus the vse ul water L wining pupascs,

“Minmister” means the Minister of Lands and Water
Resources or any other Minister to whom the President
may, from time io time, assign the administration of this
Act;

“misccliancous purposes™, in rclation to the use of
public water, means the use of water for any purposes other
than agricultural purposes, electrical purposes, institutional
purposes, local authority purposes, mining purposes,
primary purposes, railway purposes, road putposes of
township purpnses;

“nom-riparinm owner” means an owner of land which is
not riparian land;

“normal flow” mecans that portion, if any, of public
water which is not directly occasioned or caused by floods
due to rainfall;

“officer” means an officer appointed in terms of subsec-
tion (1) of section four and includes the Secretary;

“owmer”, in relation to land, includes—

(g} the State; and

(A} the person registered in the Deads Registry as the
owner of the land or in whom the land is vested by
law; and

(¢} any person lawfully holding or occupying land in
accordance with any agreement or enactment em-
powering the Siate to allot land on the promise of ti-
tie subject to the fullilment by the allottee of certain
conditions; and

() in the case of land owned or controlled and managed
by the Forestry Commission, the Foresry Commis-
sion; and '

{e) in the casc of Communal Land, the Ministcr respon-
sible for the administration of the Communal Land
Act [Chapter 20:04]; and

() the legal representative of an owner of land who has
died-pr become insolvent or is a minot or of unsound
mind nr atherwise nnder dieahility: and

(g) the liquidator of an owmer of land which is a
company;
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“pollution”, in relation 1o a public stream or private
water, public water or underground water, means

(@) such contamination or other alteration of the biologi-
cal, chemical or physical properties of the public
stream or water, including changes in colour, odour,
taste, temperature or turbidity; or

(A} anch discharge of any gaseous, liquid, salid or other

substance into the public stream or water;

as will or is likely to create a nuisance or render the

public stream or private water, public water or under-

ground waler, as the ¢ase may be, detrimental, harmful

or injurious to the health, safety or welfare of the public

or any scction thereo! or Lo any consumer or user of the

water or to any birds, fish or other aquatic life, livestock

or wild animals;

“presiding judge” means a judge assisted by not less
than two assessors;

“primary purposes”, in reiation to the use of public
water, means the reasonable use of water—

(@} subject to the definition of “institutional purposes”,
for human use or in or about the area of the garden
or grounds or both of a dwelling-house or for
cleansing purpeses in a placc of busincas; or

{(#) for the support of animal life, other than fish in fish
farms or animals or poultry in feedlots; or

(¢) for the making of bricks for the private use of the
owner, lessee or occupier of the land concerned; or

() fordip tanks;

“private water” means all water, other than public water
and underground water, which—

{a) rises nawrally on any land; or

()  drains or fails naturally on to any land;
o0 long ac it remaing on the surface aftha land and dose nint
visibly join a public stream;

“provisional right” means a right to the use of public
water in provisional form granted by the Water Court for
the period within which any conditions imposed by the
Water Court shall be complied with;

“public stream”™ means a watercourse of natural origin
wherein water flows, whether or not—

(@) such watercourse or any portion thereof is dry during
any period of the year; or

(& the conformation of such watercourse has been
changed by artificial means;

“public water” means all water found on or below the
bed of a public stream, including marshes, springs, swamps
or vleis forming the source of or found on the course of the
public stream;

“public water control area” means an area declared in
terms of subsection (1) of section fifiy-seven to be a public
water control area;

“public water shortage area” means an area declared in
terms of subsection (1} of section fifty-eight to be a public
walet Shoftage area;

“railway purposes”, in relation to the use of public
water, means the use of water by any person authorized to
operate a railway system for the purpose of such operation;

“ trar” means the Registrar of the Administrative
Cour;

“Regional Water Authority” means the Regional Water
Authority established by section 3 of the Regional Water
Authority Act [Chapter 20:16]

“riparian 1and” means land on which, or along the
buundary ol the whele v any portion of which, a public
stream exis(s;

“riparian owner” meang the owner of riparian land,

“river board” means a river board established in terms
of eubcection {1) of section nine;

“road purposes”, in relation to the use of public water,
neans the use of water by a road authority as defined in the
Roads Act [Chapter 13.12] for the construction or mainte-
nance of a road; :

“ESraretary” moewnc the Secretary of the Ministry for
which the Minister is responsible;

“storm-water” means all flow of water directly due o
rainfall before such water joins a public stream;

“temporary right” means a right to the use of public
water granted by the Water Court for a limited period;

“township” means a group of picces of land which are
used for commercial, industrial, residential or similar
purposes Or are intended or likely to be used for any such
purposes;

“township purposes”, in relation to the use of publi¢
v;rlsgter, means the use of water for the purposes of a town-
8 lp,

“wnderground water” means all water which is—

{a) beneath the surface of the pround; and
{¥) not viaible on the land concerned;
and includes water in borcholes and wells;

“water storage works” means a dam, reservoir or weir;

“water works”™ means—

() a borehole, canal, channel, embankment, filter,
fijwrbed, pipeling, pumping plan, purificaion plao,
plant for the generation of hydro-electric power,
water storage works or well; and

any accessory, apparatus, appliance, fitting, machin-
ery or other thing constructed, erected or used for or
in conneotion with the obatraction, esontrol, diver-
sion, drainage, filtration, passage, purification, stor-
age, supply or use of water, including effluent or
waste water, or the conservation of rainfall or the
development of water power; and

any land occupied for or in conmection with the
abstraction, control, diversion, drainage, filtration,
passage, purification, storage, supply or use of water,
including effluent or waste water; and

any gauge posts, measuring weirs and other appli-
ances erected or used for undertakings authorized by
or in tetis of this Acl.

and includes any area held, occupied or required for the

purpose of being irrigated;

“well” includes a mine shaft and any other subterranzous
working used for the abstraction of water,

{2) Any reference in this Act to—

(6}

()

@

(@) the Water Court shall be read and construed as a
reference to the Administrative Court as constituted
in terms of Part IV exercising its jurisdiction and
powers in terms of this Act;

(5} a judge of the Water Court shall be read and con-

strued as a reference to a President of the Adminis-
trative Court.

{3) The Minister may, by notice in the Gazette—

(@) with the approval of the Minister to whom the
administration of the Urban Councils Act [Chapter
29:15} has been assigned, declare a local board to be
a local authority for the purposes of the definition of
“local authority” in subsection (1) and shail specify
the area which shall, for the purposes of the defini-
tion ol “arca under the juisdiction of a local author-
ity” in that subsection, be the arca under the
jurisdiction of the local board;
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(b} with the approval of the Minister to whom the
ashuivistativn ul the Rural DHauivt Cownils At
[Chapter 29: 13}, has been assigned, declare a greater
of lesset avea than the council atea to be the area un-
der the jurisdiction of a rural district council for the
purposes of this Act.

3 ACTNOT O ATTECT COfTAIN NMYNTE OF MINGrs ana
prospectors to water
Nothing in this Act shall affect the rights conferred on
the holders of mining locations or prospectors by the Mines
and Minerals Act {Chapter 21:05] in respect of—
{a) the usc of water for primary purposes; or
{b) storm-water or underground water.

PART It
ADPMTNISTR ATION OF ACT

4 Secretary and other officers

Subject to the laws relating to the Public Service, there
shall be appointed, in addition to the Secretary, such other
officers as may be necessary for the better carrying out of
the provisions of this Act, and the Secretary and such other
officers shall, notwith ing anything in section five, be
subject to the directions and orders of the Minister.

5 Delegation of powers by Minlster and Sacretary

{1) Thc Miuisicr 1y Jelegaic (v the Scuclay such ul
the powers conferred on him by this Act as he thinks fit,
other than the powers conferred on him by section one
hundred and twenty-eight.

{2} The Secretary may delegate to eny other officer such
of the powers—
(@) and dutics conferred or imposed on him by or in
terms of this Act; or
(b) delegated to him in terms of subsection (1);
as he thinks fit:

Provided that he shall not so delegate any power dele-
geted to him in terms of subsection (1) without the consent
of the Minister.

(3) All powers and duties delegated by the Secretary in
termg of subgection () chall be exerciced and carried out
subject to the directions and orders of the Secretary.

§ Powers of officers

(1) Subject to this Act, an officer may, for the better
conservation and use of the waier resources of Zimbabwe
or for the control or prevention of the pollution thereof, do
all or any of the acts set out in the Schedule.

{2} A person to whom an order referred to in paragraph
5 of the First Schedule has been given may, within a period
of twenty-one days from the date on which such order was
given to him, appeal against such order to the Water Court.

{3) The Water Court may, on an appeal made in ferms of
subsection (2), confirm, vary or set aside the arder con-
cerned and make such order in relation to costs or other-
wise as it thinks fit.

{#) Subject to subsections {2) and (3), a persoa—

(a) to whom an order referred to in paragraph 5 of the
First Schedule has been given; and

() who fails to comply with the order referred to in
paragraph (@} within such period as may have boen
specified in such order;

shall be guilty of an offence.

7 Submission of cases by agreement to
Secretary

{1) Notwithstanding anything contained in this Act, the
parties to a dispute cognizable by the Water Court may
agree in writing to apply to the Secretary for his directions
on the matter in dispute.

{2} Un receipt ot an apphcation in terms of subsection
(1), the Secretary may, after causing such inguiry or
investigation to be made as he considers necessary, give to
the partics concerncd such dircctions in writing in the
matier in dispute as to him seem equitable.

(3) Directions given in terms of subsection (Z) shall be
binding on the parties to the dispute concermed unless they
are set aside by—

(a) the agreement in writing of such parties; or
(&) an order of the Water Court.

{4} A party who is bound by a direction given in terms
of subsection {(2) and fails to comply with such direction
within such period as may have been specified in such
direction shall be guilty of an offence.

8 Powers of Secretary in respeact of hydrological
stations

(1) Ifthe Secretary—

(@) wishes 10 construet or maintain & hydrological
station on any Jand; and

{(h) iz inshle in agrer on reasnnable terms with the
owner of the land referred to in paragraph {a) con-
cerning, the construction or maintenance referred to
in that paragraph;

the Secretary mey, subject to this section and with the

consent of the Minister, construct or maintain a hydrologi-

cal station on the land concerned.

(2) Parts I, V and VIII of the Land Acquisition Act
[Chapter 20:10], shall, mutatis mutandis, apply to the
exer?ls)e by the secretary of his powers in terms of subsec-
tion {1).

8 Riverhoards

(1) The Minister may, in a stafutory instrument—

{a) establish a river board for any area or public stream
specified in the notice; and

(0} fix the oumber of membors who shall Goostituie a
river board and the manner in which they shail be
elected or appointed; and

{c) assign a name o a river board.

(2) The Minister may, in a statutory instrament—

(@) ubolish & river board; of

(&) alter the arca or public sircam for which a river
board is established; or

{¢) alter the membership or the name of a river board.
(3) A river board shall be a body corporate capable of
SUINZ ana Deing SUSd th i3 OWH NAME ARa, SUBJECE 1o this
Act, of performing such functions as a body corporate may
by law perform.
(4) Subject to this Act and without derogation from the
powers of the Administrative Court, a river board shall—
(@) regulme and supervise the exercise of righis 1o public
water within the area or in respect of the public
stream, as the case may be, for which it is cstab-
lished; and

(6) perform such other functions as may be conferred or
impoacd upon it in torma of this Act.

(5) With the approval of the Minister, a river board
may—

[Chapter 20:22) 588



WATER ACT

" =12

(2) levy rates upon who have or exercise rights
0 use public water within the ares ur In respec ol
the public stream, as the case may be, for which the
river board is established; and

{b) charge fees for any service rendered by it.

{6} Any raies levied by a river board in terms of para-
gruph (o) uf subseedon (3} wel fees charged Ly it in wernms
of paragraph {b) of subscction (5) shall be held by the river
board in a fund fcrwhlchproperaccountsshallbekeptand
maintained.

{7} A river board may expend moneys in the fund re-
ferred to in subscction (§) on ¢ap of the river board in
the performance of its functions.

{8) In the performance of its functions, a river board
may require any holder of a right to public water within the
area or in respect of the public stream, as the case may be,
for which it is catablished to take such steps as it mey
specify to maintain in efficient repair any water works
connected with his water right,

{9} Any holder of a nght to public water who is ag-
grieved by a requirement of a river board in terms of
gubsection (2) may, within thirty days of the requirement,
apply to the Administrative Court for relief, and on such
application being made, the Administrative Court may—
(@) uphold or set aside the requirement of the river

ard; or

th)  make such other order or give such other direction as
10 it scems just.

{10} On the failure of any person to comply with a re-
quirement in terms of subsection {8) which has not been set
aside in terms of subsection {9), the river board may itself
take the steps concerned and recover the cost of doing so0
from such person in any court of competent jurisdiction

(11} The Minister may, by written notice to the river
board concerned, confer all or any of the powers of officers
uponallormyofthemembersoremployeesofanver
board, and may at any time amend or revoke any such
notice.

PART Il
WATER DEVELOPMENT PLANNING
10 Interpretation in Part 8l

(1) In this Part—

“advisory council” means a water development advisory
council established in terms of subsection (1) of section
thirteen,

“approved outline plan® means on outline plan whish hes
been approved in terms of subsection (1) of section
eighteen;,

“aperative outline plan” means an approved outline plan
which has come inte operation;

“outline plan” msanc an cutline water development plan
prepared in terms of subsection (1) of section eleven;

“river system™ means a catchment area or group of
catchment areas declared to be a river system in terms of
subsection (2).

(2) The Minister may, by notice in the Gazette, decl
mycatchmtmorgrwpofmc]mmtareastobea
river system for the purposes of this Part.

11 Secretary to prepare outline plans

(1} The Secretary shall, for the purpose of ensuring the
optimom development and utilization of the water re-
sources of Zimbabwe, prepare an outline water develop-
ment plan for each river system in Zimbabwe.

{2) In preparing an outline plan the Secretary shall—

{a) consuli e authoriies ad bodies which in his
opinion are likely to be concerned with the develop-
ment of the catchment area or catchment areas of the
river system cencemned and the utilization of its wa-
ter resources; and

{#) draw up an inventory of the resovrces of the catch-

ment area or catchment areas of the river gystem
concemned and, to such extent as he considers neces-
sary, of any contiguous river system; and

(¢} have regard to any relevant regional plan prepared in

terms of Part II of the Regional, Town and Country
Planning Act [Chaprer 29.12], and to such other

matters as may appear relevant to him.

12 Contsnts of outline plans
(1) An outline plan shall—
(a) indicate—

{i) the major water uses within the river system
concerned, including those of the important
public utilities, and any major amenity or rec-
reation areas, areas for development and meas-
ures for the conservation and improvement of
the physical environment; and

(ii) the extent to which the actual volumes or the
relative propertions of the potential yield or
total annual runoff of any catchmemt area
within the river system concerned should be
apportioned between national and private de-
velopment and the atlocation within such ap-
portionment of water for the respective uses of
different sectors of the economy; and

(iii) the manner in which its proposals are justificd
by. the inventory drawn up in torma of subsco-
tion {2) of section eleven; and

{iv) the phasing of any development and the order
of priorities in respect of the proposals in the
outline plan and the reasons therefor;

and

(b} state the relstionship of the proposals in the outline
plan to such major proposals for the use of water as
may be—

{i) expected to affect the catchment area or
ca;chmt areas of the river system concerned;
AR

(ii) set out in the outline plans in respect of any
contiguous river sysiems;

(¢}  specify—

(i) any wea vomprising 8 pelcutiol yam bayin o
potential dam site or both which should be re-
setved against the doing of such acts referred
to in subsection (1) of section fify-five as may
be specified in the outline plan; and

(ii) the peapartinon af the potentisl yield ar tntal
annual runoff of any catchment area within the
river system concerned which should be re-
served for an indefinite period for future use,
subject to such conditions, if any, as may be

od specified in the outline plan,

{d) deal with such matters, other than the matters
referred to in paragraphs (a), (&) and (c), as the
Minister may direct.

(2) An outline plan shall consist of a statement in writ-
ing accompanied by such descniptive matier, diagrams,
illustrations and maps as the Secretary may consider
appropriate.
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(3) The Secretary shail, after having completed an out-
line plan, refer it tn the appropriste advienry conneil for
examination and recommendatioir..

13 Establishment of advisory coungils

(1) Whenever the Minister considers it necessary to do
so, he shall, by notice in the Gazette, establish a water
"dEvEIu;mml. ‘mlvisury wounil in respeut uf & river sysiem
specified in such notice.

(2) The Minister may, by notice in the Gazette, amend
or repeal a notice referred to in subsection (1).

14 Membership of advisory councils

(1) Subject to subsection {4), an advisory council shall
consist of such number of members as may be appointed by
the Minister to represent local authorities and other groups
and sectors of the economy with an interest in the river
system for which the advisory council has been established.

(2) A member of an advisory council shall—

{a) hald office at the pleasure of the Minister: ’
Provided that a person appointed in terms of
snbsection (4} shail hold office at the pleasure of the
Minister of Local Government Rural and Urban De-
velopment; and
(b) be paid such remuneration and allowances as the
Minister, with the consent of the Minister responsi-
ble for finance, may fix.

{3) The Minister shall designate one of the members of
an advisory council io be the chairman thereof,

(4) If a regional planning council is established in terms
of section 4 of the Regional, Town and Country Planning
Act [Chaprer 29:12), for any region the arez of which

includes the whole or any part of a river system in respect
of which sn council is established, the Minister

shall appoint all the members of the regional planning
couneil to be members of the advisory council:

Provided thet the Minister may, with the consent of the
Minister of Local Government Rural end Urban Develop-
ment, 50 appoint only such members of the regional
planning council as he thinks fit.

15 Functions and powers of advisory counclle

(1} An advisory council shall, having regard to mny
relevant regional prepared in terms of Pact I of the
Regional, Town and Country Planning Act [Chapier
29:12}

{&) examine and make recommendations to the Minister
on an cutline plan referred to it in terms of subsec-
tion (3} of section fweive; and

(») make recommendations to the Minister—

(i) and to any other advisory council on the
operation of the outline plan referred to in
__ paragraph (¢); and
(1i) on the phasing of any development, the order
of pnionties 1 respect ol the proposals in the
outline plan referred to in paragraph (2) and
the allocation of water to the different secfors
of the economy;
and

(¢) aossist gencally o e considaation of wabicrs
relating to planning within the river system con-
cermed and, if appropriate, other contiguous river
systems.

{2) An advisory council may consult or obtain evidence
from any representative of the State or of any local author-
ity, statutory body or association of persons engaged in any
business, calling, profession or other activity of benefit to

the public and from any other person who, in the opinion of
the advianry coameil, podceseee sxpert Inowledge which
would be of advantage to the advisory council in the
exercise of the functions referred to in subsection (1):

Provided that the Minister may direct an advisory
council to consult or obtain cvidence from any person
apecified by him.

18 Publication of outfine plans

{1} After having examined an outline plan, an advisory
council shall submit the outline plan, together with its
recommendations thereon, to the Minister,

(2) On receipt of the outline plan and recommendations
submitied in terms of subsection (1) and after consideration
of the same, the Minister shali—

(a} give notice in the Gazette and in a newspaper
circulating in the area to which such outline plan re-
Iates of the places ar which, and the term for which,
such outline plan will be publicly exhibited and the
period within which objections or representations in
cngnection therewith may be made to the Minister;
an

(4)  exhibit ot the placca and for the term stated in the
notice referred to in paragraph (g} copies of the out-
line plan referred to in that paragraph.

(3) In subsection (2)}—
“term” means a term of nat less than thirty days.
17 Procedurs after publication of outiine plans
(1) The Minister may, if—
{a) no objections ar tations referred o in

subsection (2) of section sixteen have been made to
him within the parind epecifiad. in the natice refereed

to in that subsection, submit the outline plan son-
cermed, together with his recommendations thereon,
to the President; or

() objections or representations referred to in subsec-
tion (2) of section sixteen have been made to him
within the period specified in the notice referred to
in that subsection, after considering such objections
Of representations—

(i} submit the outline plan concerned, together
with his recommendations thereon, to the
President; or

(ii) refer the outline plan concemned, together with
such objections or ions, to the
advisory council concerned for further exami-
nation recommendation.

(2} ARer NN EXaMinanoh of al outling plan referred
to it in terms of subsection (1), the advisory council
concerned shall submit such outline plan, together with its
further recommendations thereon, to the Minister.

(3) The further recomnmendations submitted in terms of
subsection (2) shall clude a repore on the objections or
representations made in connection with the outline plan
concerned and on- any changes which should be made to
such outline plan as a result of such objections or represen-
tations.

(4) After considering the ocwline plan and funher rec-
ommendations submitted to him in terms of subsection (2},
the Minister—

{a) mey refer such outling plan and further recommen-
dations, together wi HE any cveluation report fur-
nished by the Searctary, to the Water Court for
examination and recomunendation;

(b) shall, after taking into account—
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{i} any evaluation report furnished by the Secre-

tary: snd
(ii} ifrlfe has referred such outline plan and further
recommendations to the Water Court in terms
of paragraph (a), the recommendations of the
Water Court; and
ii nnx:rs} er than those referred to in
) oo subparagrapl (1) and (ii), which he considers
to be relevant;
and making such changes to such outline plan as he thinks
fit, submit such outline plan, together with his recommen-
dations thereon, to the President.

18 Approval or rejection of outiine plans

{1} On receipt of an outline plan, together with the rec-
ommendations of the Minister thercon, the President
shall-—

(@) approve the outline plan and fix the date on which it
shall come into operation; or

{6) reject the cutline plan;

and cause the Minister to be notified accordingly.

{2) The Minister shall, on receipt of notification in terms
of subsection (1), give notice in the Gazefte of—

{a) the approval or rejection by the President of the
outline plan concerned; and

(h) if the outline plan concerned has been approved by
the President, the date on which such outline plan
will come into operation.

19 Changes to approved outline plans

(1) If it appears to the Minister that an approved outline
plan should be clmnged, he shall— -

(@) give notice in the Gazette and in a newspaper
ciremlating in the area to which the nppmved ontline
plan relates of his intention to change the approved
outline plan and of the placés at which, and the term

for which, the approved outline plan embodying the

proposed changes will be publicly exhibited and the
period within which objections or representations in
connection therewith may be made to the Mimster;
and

{b) exhibit at the places and for the term stated in the
notice referred to in paragraph (a) copies of the ap-
proved outline plan embodying the proposed
changes.

{2) The Minister—

{e) may, if no objections or representations referred to in
subsection (1} have been made to him within the pe-
riod specified in the notice referred to in that sub-
scotion, confinn the proposcd changea to the
approved outline plan concemed and such approved
outline plan shall thereafler incorporate such
changes; or

{#) shall, if objections or representations referred to in
antheactinn {1} have heen made tn him within the pe-
riod specified in the notice referred to in that sub-
section and if he still wishes the approved outline
plan concerned to be changed, act in terms of sub-
paragraph (ii) of paragraph () of subsection (1) of
section seventeen and subsections {2} to (4) of sec-
tion seventeen and of section eighfeen shall apply,
mutatis mutandis, thereafter,

(3) In subsection (1)—
“term™ means a term of not less than thirty days.
20 Gffect of oparative sutline pians

(1) Any person, including the State, undertaking devel-
oprment within any catchment area of a river system shall in

so undertaking, have regard to the operative outline plan, if

any, relating tn such catechment area

(2) The Water Court shall not accede to any epplication
for a right to the use of public water within any area to
which an operative outline plan relates if such accession
would have the effect of granting rights to the use of more
public watcr in the soctor of the cconomy coneomod thon
could be satisfied by the allocation of public water made by
the operative outline plan to such sector:

Provided that the Minister may autherize the Water
Court to grant temporary rights to the use of the public
wister 50 allocated on such conditions us the Miniswr may

specify.

(3) Any area comprising a potential dam basin or poten-
tial dam site or both specified in terms of subsection (1) of
section fwelve shall, with effect from the date on which the
approved outline plan concerned or any change thereto in
terms of section rineteen comes into operation, be deemed
ta be reserved in terms of subsection (1) of section fifty-five
against the doing of any act specified in such approved
outline plan and section fify-five shall apply, mutatis
mutandis:

Provided that—

{i} it shall not be necessary to publish any notice. in
terms of subsection (1) of section fifhy-five;

(ii) the reference in gubsection (1} of oection fifiy five to
the publication in a statutory instrument of a notice
shall be read and construed as a reference to the ap-
proval in terms of subsection (1) of section eighteen
of such approved outline plan.

@) The propurdvn ol e poeitisl yickl v wtal amual

- ranoff specified in terms of subsection (1) of section rwelve

shall, with effect fitom the date on which the approved
outline plan concerned or any change thereto in terms of
section nireteen comes into operation, be deemed to be

recerved in terms of suhsectinn (1) of section fifty-cir for an
indefinite period for future use subject to such conditions,
if any, as may be specified in such approved outline plan or
any change thereto in terms of section ninefeen and
subsections (1), (2) and (9) of section fifty-six shall apply,
mutatis mutandis:
Provided that—
(i} it shall not be necessary to publish any notice in
terms of subsection (1) of section fifly-six;
(i1) the reference in subsection (9) of section fiffy-six 1o
the publication it the Gazeile of & nOCe sShall be
read and construed as a reference to the approval in

terms of subsection {1) of section eighteen of such
approved outline plan,

21 Raviaw of operativa outlins piana

{1) The Secretary shall, within a peried of not more than
ten years from the date on which an approved outline plan
came into operation or such other period as the Minister
may specify and thereafter at intervals of not more than ten
years or such other intervals as the Minister may specify,
review the operative outline plan or its successor, as the
case may be, and decide whether or not a new outliné plan
should be prepared in terms of subsection (1) of section
eleven.

{2) An opcrative outline plan shall ccasc to be of force
and effect on the date on which an approved outline plan
replacing the operative outline plan comes into operation.
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PART IV
FUNCTIUNS UF AUMINIS TRATIVE COURT UNDER 1HIS ACL

22 Jurladiction of Administrative Cournt

(1) The Administrative Court shall have jurisdiction to
hear and determine—
fa) applications for the use of public water made in

terms of this Act; and
{b) disputes concerning the abstraction, appropriation,
control, diversion or use of public water;
and sueh other jurisdiction as may be assigned to the
Administrative Court by or in terms of this Act.

(2) No court, other than the Administrative Court, shall
have jurisdiction in the first instance to hear and determine
an application ar dispute referred to in subsection (1).

23 Composition of Administrative Court for
purposes of this Act

(1) For the purpose of hearing any matter referred to in
section fwenn~iwo, the Administrative Court shall, subject
to this Act, consist of a President of the Court and at lcast
two assessors appointed by the President of the Court in
terms of subsection (2}. )

(2) Subject to subsection (3), in respect of assessors
referred to in subsection (1y—

(2) one shall be appointed from a list of persons who—
(i} are, or have been for a period of not less than
five years, Government water engineers; and
(ii) have been nominated by the Chief Justice as
official assessors;

and
{6} one shall be appointed from a list of persons who—
(i) are not members of the Public Service; and
(i) have been nominsted by the Presidems of ihe
Court, with the approval of the Chief Justice,
as unoflicial assessors.
{3) Whenever the Administrative Court is required in
terms of this Act to hear and determine—

() s opposed application in which the Statc is an |

interested party, the President of the Court may—_
(i} with the approval of the Chief Justice, appoint
a gpecial assessor in licu of an official assessor;
or
(ii} after consultation with the Minister, appoint a
special assessor in addition to an official asses-
sor and an unofficial assessor;

(b} any matter, the determination of which may requite
special knowledge not ordinarily possessed by an
unofficial assessor, thé President of the Court may,
after consultation with the Minister, appoint a special
assessor in lieu of or in addition td an unofficial as-
SE850T; OF

{¢) o application in terms of Part VII, the President of
the Court may, after consultation with the Minister,
if ny persemn included in die lisi refensal w in paa-
graph (b} of subscction (2) is available, appoint a
special assessor in lieu of an unofficial assessor; or

(d) an opposed application for a right to the use of
public water for mining purposes, the President of
the Court shall appoint a special assegeor who iz a
mining commissioner or assistant mining commis-
sioner or a Government or private mining engineer
in lieu of an unofficial assessor.

24 Reglstrar
(1) The Regisuar may ot all ressvnable ties cuter wvu

any land without the consent of the owner, lessee or
occupier of such land, for the purpose of —

() ascertaining whether any water rights granted by or
in tarms of this Aot are being observed or infringed;

(b} carrying out any inspection in loco to investigate any
complaints relating to nghts of persons granted by or
in terms of this Act.

(2) The Repistrar shall, on recelpt of an application,
olaim or issue of componsation lodged in termoa of tho

Administrative Court Act [Chaprer 7:0i], refer such
application, claim or issve to the Administrative Court for
consideration and decision.

(£} The Reglstrar may delegate any | of the powers, func-
tions and red or i upon him by or in
terms of this Act, to any member of the Public Service,
whether employed in his Ministry or any other Ministry:

Provided that the Registrar shall not delegate such pow-
ers, functions or duties without the prior approval of the
Minister responsible for the Ministry concerned.

(4) All powers, functions and duties delegaied by the
Registrar in terms of subsection (1)} shall be exercised or
performed, as the case may be, subject to the directions and
orders of the Registrar,

PART ¥
POWERS AND PROCEDURE OF WATER COURT

25 Powers of Water Court

{1} The Water Court may, subject to this Act—

{(a) accede to an application for a right io the use of
public water and grant a temporary right, provisional
tight or final right, subject to such tonditions as it
thinks fit to impase, or may refuse such application;

{h) on the application of any person to whotn an existing
right has been granted tor & revision of the existing
right, investigate the matter and make awards or or-
ders thereon;

{¢) onthe application of any person in regard to—

(i) a dispute conceming the abstraction, appro-
priation, vontol, divesion o use of public
water; or

(ii) any matter which by or in terms of this Act
may be brought by the person before the Water
Court;

invectigate such dizputs or matter and
or prders thereon;

ke awards

(@) at the request of the Minister or a judge, investigate

any matter concetning the abstraction, appropriation,
control, diversion or use of public water and make
awards or orders therson:
(2) at the request of the Minister—
(i) investigate, define and record the right to the
use of the water of any channel, reservoir or
public stream or other source of supply;

(i) in the case of any watercourse, the character of
which has not already been defined by the
Water Court, decide whether such watercourse
is a public stream or not;

(iii) report for his information on-—
the use or waste of water abstracted from
any public stream;
B. the advisability of interference with or
the removal of any dam, weir or other
structure in the course of a public stream

and, if such interference or removal is
ded, the comg ki if any,

to be paid to any person affected Ihemby,
C. any matter arising out of this Act;
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(/  at the request of the Minister, terminate any investi-
gation which waz re ted by the Minicter in tarme
of paragraph (@) or (e);

(g} on its own motion, terminaie any investigation
referred to in pamgmph (&) or (c) or any investiga-
tion referred to in paragraph (&) which was requested
by a judge:

(h) do any matter or thing which may or shall be done
by the Water Court in terms of this Act or any other
enactment.

(2} In the exercise of any power referred to in subsecuon

(1), the Water Court may—

(0) make all such inspections as may be necessary; and

{#) call and take expert advice in any maiter; and

(c) distinguish between flood-water, storm-water and
normal flow; and

(d) without derogation from anything contained in
section wee Aurndred and five, revise or cancel any
existing right or any award or order made by the
Water Court, subject to payment of such compensa-
tion as it thinks fit.

26 Powers of judges

{1) Subject to this Act, a judge may, if. the Water Court
is not sitting—
{a} on an unopposed application or claim therefor—

(i) grant rights to the use of public water;

{ii) extend the duration of a temporary right or
muvisivial right in ey off subsculion (3) ol
section forty;

(iii) grant interdicts in respect of matters cognizable
by the Water Court;

(iv) cancel existing rights,

{v) whject ta eectinn 11 af the Commumal and
Act [Chaprer 20:04), award servitudes;

{vi) grant a right applied for in terms of section
thirty-nine or forty-three;

(vit) accede to an application in terms of section
A

tl

(#) on an opposed or vnopposed application therefor—
(i) postpone or further postpone the hearing of a

CcAsE;

(ii) appoint commissioners for the purpose of
taking cvidenss,

(i) authorize the prbof of all or any of the facts in
a case by affidavit;

(iv) on such conditions as to costs or otherwise as
he thinks fit, permit an applicant to withdraw

. hiz application:

Provided that a judge may not exercise any of the
powers sct out in this paragraph on an opposed ap-
plication unless the party applying for the exercise of
such power has given notice of his application to the
other party.

{cy exercise, mutalis mutandis, the powers referred to in
paragraphs (f} and (g) of subsection (1) of section
swenty-five.

(2) Notwithstanding anything contained in this Act, the
parties 10 a dispute in 8 matter cognizable by the Water
Court may, if they so desire, state such dispute in writing
signed by or on behalf of each such party and submit such
digpute to a judge for consideration and decision.

(3) Any award or order made by a judge on a dispute
submitted to him in terms of subsection (2) shall—

(@) have the same foroe amd effect; and

(b) be subject to appeal in the same manner;

as if it had been made by the Water Court:

Provided that, if the parties to such diépute have agreed
in the atatemant rafarred to in oubosetion (2) that the matter
in dispute shall be so submitted for final decision, any

" award or order made thereon by a judge shail be final.

27 Principles to be observed by Water Court in
consldering applications for rights to uss of
public water

Subject to section sixty, the Water Court shall, in consid-
ering applications for rights to the use of public water—

(a) in the case of more than one application for the use

of the same public water, give preference, ceteris
paribuy, W the firs of such applications w be lodged
with the Registrar;
(b) in granting & right to the use of public water for
. agricultural purposes, have regard to—

(i) the extent and nawre of all land, wheresoever
situated, irrigable by the public water con-
cemed; and

{ii} the suitability for irrigation of ripanan land;
and

(iii) the proposed method or poasnble methods of
uging the public water sad;

(¢} have regard to the £Conomic aspecm of the propesed
scheme, undertaking or work;

{d) if such use will result in an effluent requiring
treatment and disposal, order the applicant to ensure
that the proposed method of treatrnent and dispnsal
of such effluent complies with Part X and of any re-
quirements referred to in paragraph {g) of subsection
(2) of section ninety-twe,

{e} take into consideration such matters, other than the

matters referred fo in paragraphs (o} to as ma
appear to be relevant l.uplts mvestlg(at?om @ ¥

28 Persons Interestad in matters before Water
Court

(1) Before proceeding to the determination of any matter
submitted to it, the Water Court shall be satisfisd that all
persons who, in its opinion, have an interest which is
reasonably likely to be affected adversely by such determi-
nation have had due notice of such proceedings.

(2) Any person who has an interest in the determination

‘of any matter submitted to the Water Court may—

(@) appear before the Water Court; and

{#) with the consent of the Water Court given on good
cause shown, produce such argument or evidence or
both before the Water Court as he thinks fit.

(3) An imgotion company or river board or the Regional
Water Authonty shall, if any matter submitted to the Water
Court arises wholly or partly within the area of the com-
bined irrigation scheme concemned or of the river board or
the Regional Water Authority, as the case may be, be
deemed to have an interest referred to in subsection {2).

28 Cost In Water Court
(1) Subject to subsection (2), the Water Court may, at
the request of any party to the procecedings before it, make
such order concerning the payment of costs as it thinks fit.
(2) In making an order for costs in respect of any pro-
ceedings relating o, the assessment of compensation, lf the
compensauon awarded by the Water Court—

{z) is equal to or exceeds the amount last claimed by the
person claiming the compensation on or before the
daic vn whivh tie vpening day ol dic hoaring is fi-
nally fixed, costs shall be awarded against the person
required to pay the compensation; or
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(5 is equal to or less than the amount last offered by the
person regulred w pay dic cumpensation efne e
date on which the opening day of the hearing is fi-
nally fixed, costs shall be awarded against the person
claiming the compensation; or

(¢) is less than the amount referred to in subparagraph
(i) but exceeds the amount refermed tn in anhpara.
graph (i), so much of the costs of the person claim-
ing the compensation shall be awarded against the
person required to pay the compensation as bears to
such costs the same proportion as the difference
between the compensation awarded and the amount
30 offered bears to the difference between the
amount so claimed and the amount so offered:

Provided that, if it considers that it would be inequitable
to apply this paragraph, the Water Court may make such
order as to costs as it deems fit and, in so doing, the Water
Court shall not be obliged to award costs to the party who
is substantially successful but may make such award,
whether wholly or partially in favour of any party or
otherwise, s to the Water Court seems just and equitable in
all the ¢circumstances.

(3) The costs of expert advice called and taken in terms
of subsection (2) of section rwenty-five—

{a) shall be deemed to be costs awarded in terms of
subsection {1); and

{) may, if the expert concemed is employed by the
Suue, be awarded in favow vl ibe Siaic anl againsi
any of the partics before the Water Court.

30 Orders of Water Court )

(1) Subject to this Act, the Water Court may make such
award or otder, including an order referred to in subsection
(1) of section rwenty-nine, on any proceedings brought
before it ag it thinks fit.

{2) An award or order of the Water Court—

(@) shall be reduced to writing and a copy thercof
certified by the Registrar shall, if such award or or-
der.is made on the hearing and determination of a
dispute, be served on each party to the dispute; and

(5) shall be binding on each party to the dispute con-
cerned, if any, unless such award or order is set aside
on appeal.

{3} Aa award or order of the Water Court for the pay-
ment of a sum of money by a party to a claim or dispute
shall have the same effect as an order of the High Court for
such payment unless such award or order is set aside on
appeal:

Provided that the Water Court may grant a stay ot exe-
cution on such conditions as it thinks fit pending the
determination of the appeal concerned.

31 Registration of awards or orders of Water Court

(1) An award or order of the Watar Cnurt—
{g) which is final by reason of its not being subject to
appeal; or
{4) from which no appeal has been lodged within the
period prescribed by or under the Administrative
Court Act (Chapter 7:011; or
(c) from which an appeal has been lodged and not
prosecuted or has been dismissed;
or an award or order made on appeal in terms of this Act
shall, at the instance and expense of any interested person,
be registered against the title to any piece of land to which
such award or order refers.
(2) The owner of the piece of land to which an award or
order referred to in subsection (1) relates shall, at the

request of the interested person concerned, produce his title
desd in icspret of such picce of land to the Rogistrar of
Deeds for the purpose of regisiration.

{3} If an owner referred to in subsection (2} fails to
produce his title deed for the purpose of the registration,
the interested person concemned may apply to a judge for an
order compolling auch owner to produce auch titlo doed to
the Registrar of Deeds within such period as may be
specified in such arder.

(4) A judge may, on an application in terms of subsec-
tion (3), to such application and make an order
roferred to in that subsection, or refuse such application.

(5) If the title deed referred to-in subsection (2) cannot
for any reason readily be produced for the purpose of
registration, the Registrar of Deeds shell endorse particu-
lars of the award or order concerned on the title deed in the
Deeds Registry and in the appropriate registers,

(6) Afier the endorsements referred 1o in subsection {5)
have been made, no other act of registration shall be made
in respect of the piece of land concemed uniil the award or
order concemned has been endorsed on the title deed of the
owner of guch land.

(7) If the title deed referred to in subsection (6) is for
any reason fodged with the Registrar of Deeds he shall
retain such title deed until the award or order concemed has
been endorsed thereon,

(8) An vwuer uf a picce of land who fails witboul rcas
sonable excuse to comply with an order in terms of
subsection (4) shall be guilty of an offence.

PART V1
RPIGHTS TG PUBLIC WATER

32 Use and vesting of water

(1) Private water is vested in the owner of the land on
which it is found and its sole and exclusive use shall belong
to such owner.

(2) All water, other than private water—

(a)} is vested in the President; and
(5) shall pot be abstracted, apportioned, controlled,
:iliyeied or used otherwise than in accordance with
is Act.

33 Casual use of public water

Any person may, while he is at any place where there is
lawful public access to a public stream, abstract and use
public water for the immediate purpose of—

{w) «<ooking, drinking or yashing; or
(&)} usein a vehicle; or
(c}) watering stock:

Provided that this section shall not confer on the owner,
lessee or occupier of land which is not riparian land any
1ight w abstact pulric water for primary purposca.

34 Rights of ownars, lessees or occuplers of
riparian land to use of public water for primary
purposes

(1) Subject to section rhirty-five, an owner, lessee or
occupier of riparian land may—
{a) abstract or use; or
(6) subject to sections fify-five and fifiy-six and of Part
XII, store; or

{c) during the coptinuance of normal flow entering
water storage works, abstract from such warer stor-
age works:

ar
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(d) on the cessation of normal flow referred to in
neragraph (<), ahsiract from a natural pool immdated
by the water storage works concerned;

public water to which he is riparian for primary purposes,

(2) An owner, lessee or occupier of riparian land who
intends to construct water storage works on a public stream
for the storage of water for primary purposes shall notify in
writing every other owner, lessee or occupier of land
tiparias to the public stream and contiguous to the pro-
posed water storage works that—

{#) he intends to construct the proposed water storage
waorks; and

(&} such owner, lessec or occupier may, on payment of
his proportion of the cost of construction and main-
tenance of the proposed water storage works, par-
ticipate in the benefit of such water storage works.

(3) Any dispute concerning—

{a) the quantity of public water absiracted, used or
storedorthcnmhodofabmwng,usmgorstonng
public water for primary purposes in terms of sub-
section (1); or

{8} the cost referred to in paragraph (&) of subsection (2}
or the proportions of such Gost to be paid by the e~
spective owners, lessees or occupiers concerned,

shall be determined by the Water Court,

35 Power of Minister to limit quantity of water
abstracted for primary purposes

(1} Notwithstanding anything contained in this Act, the
Minister may, if he thinks it necessary in the public interest
to ensure the equitable distribution and use of public water,
by notice in the Gazette, limit the quentity of water which
may be shstracted for primary purposes by any person or
clags of persons within any arca from any Source of public
water or underground water.

{2) A person who abstmcts water for primary putposes
in contravention of a limitation imposed in terms of
subsection (1) shall be guilty of an offence.

38 Applications tor rights jo use of public water
for various purposes

(1) A person who requires a right to the use of public
water for—

(@) nagricultyral purposes; or

{(8) electrical purposes; or

{c} institutional purposes; or

(d) local authority purposes or township purposes; or

{¢) primary purposes on land which is not riparian land;
or

{f)  ralway purposes: or

{g) road purposes; or

() miscellancous purposes; shall lodge with the
Registrar an spplication for such right:

Provided that the Minister may, if-—

(7} ho PIOVISION OF ho Suilable provision exists in this
Act for apy person who requires the use of public
water to obtain a right to such use; and

(b) in his opinion it is desirable that an application for
the right referred to in paragraph (#) should be con-
sidered by the Water Court;

authorize the person referred to in paragraph (4} 1o lodge,

or himself lodge on behalf of such person, with the Regis- -

trar an application in terms of this subsection.

(2) A person who requires a right to the use of public
water for mining purposes chall lodge with the mining
commissioner of the mining district in which such right is
intended to be exercised an application for such right.

(3) A mining commissioner with whom an application
hak heen lndged in terms nf suheectinn (7)) shall tranemit
the application, together with a report thereon by & Gov-
cmment mining engineer, to the Registrar,

(4) On an-application lodged in terms of subsection (1)
or (2), the Water Court, subject to this Act—

{1} may aconde tn auch applicatinn and grant 2 Aght tn
the use of public water subject to such conditions as
it thinks fit to impose, or may refuse such applica-
tion; and .

{d) ifit acoedes to such appheation—

(i} shall, if the public water to which such appli-
cation relaies i3 being beneficially used by any
other person by virlue of a right granted in
terms of this Act or any other enactment, grant
the use of such public water to the applicant on
condition that the applicant pay to the person
beneficially using such public water such com-
pensation as mey be agreed by the applicant
and such person or, failing agreement, as may
be fixed by the Water Court; and

(ii) may, if compensation agreed or fixed in terms
of subparagraph (i) is payable to a person de
prived wholly or partly of a right to the use of
public water for agricultural purposes or insti-
tutional purposes and if it considers that such
deprivation will render the piece of land to
which such right relates unsuitable for the pur-
pose for which it is being used or is bona fide
intended to be used immedintely prior to the

- date of such application, direct the applicant to
purchase the whole of such piece of land at a
price fixed by the Water Court.

(5) If en application lodged in terms of subsection (1) or
(2) has been made by a non-riparian owner in respect of a
right to the use of public water—

{¢) for primary purposcs conferred on a riparian owner
by section ihirty-four; or

(#) which may be granted 10 3 nPanan owoer;

the Water Court may—

(i} i—

A.  the public water concemed is not being
beneficially used by the riparian owner;
or

B. notwithstanding that the public water
concemned is being beneficially used by
the riparian, owner, it thinks, after having
considered a recommendation by the
Minioter, that the grant of ouch right to
the non-riparian owner is in the public
interest; or

C. the appropriate allocation has been made
in terms of subsection (2) of section one
hundred and two or section one hundred
and four,

accede to such application and grant a right to

the use of public water subject to such condi-

tions, if any, as it thinks fit to imposs; or
(ii} refuse the application.

37 Minister may apply for cartain rights

{1} Whenever he thinks it desirable in the public interest
to do so, the Minister may lodge with the Registrar an
application for the right—-
{a} to conperve or use for any purpogse whatzoever public

water; and

{§) toacquisc or construct any water works; and
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(c) to supply, on such terms and conditions as may be
agreed, water from the watcr works roforred to in
paragraph (&) to any person requiring the same.

(2) The Water Court may—

(@) accede to an application in terms of subsection (1)
and grant the right applied for subject to such condi-
tiona oy it thinks fit to impoac, or refuae oush appli-
cation, and

(}) empower the Minister to acquire any water works or
a right to the use of public water which is being
beneficially used by any person by virtue of a right
granted in terms of this Act or any other enactment
on such conditions concemning the payment of com-
pensation or otherwise as may be fixed by the Water
Court,

(3) Subject to subsection (4), the Minister may—
ta)  for the purposes of any water works or the supply of

water referred to in subsection (1)
(i} enter on, expropriate, lease or use any land:
Provided that he may not enter any dwelling-
house without the consent of the owner, lessee
or occupier thereof,

(ii} take and usé gravel, rock, sand, soll, stone,
wood and other materials from, or drain, exca-
vate or tunnel, any land;

(b)) expropriate any land capable of being irrigated from
any water works referred to in subsection {1} and
such othor land a3 he may consider navecoary to an-
sure sourxd and economic farming being practised on
the land capable of being so irrigated.

(4) Parts III, V and VIII of the Land Acquisition Act
[Chapter 20:10] shall apply, mutatis mutandis, to the
onerciee by the Minigter of his powers in terme nf thic
section.

(5) Whenever the Water Court has granted to the Minis-
ter in terms of this section the right to acquire or construct
any water works and the Minister has exercised such right,
the sale right tn allocate water from the water works
shall—

(@) vest in the Minister; and

(}) not be subject to control by the Water Court;

notwithstanding that such water may be passed down &

public stream from such water works to the consumers of
such water.

(6) If any owner of land has agreed with the Minister to
take water for use oh his land from any water works
referred to in subsection (5) and the Minister has instructed
the Registrar of Deeds in writing to do so, the Registrar of
Deeds shall note on the title deeds of such land and in the
appropriate registers in the Deeds Registry the fact that
such an agreement has been made.

(7) The Registrar of Deeds shall not pass transfer of any
land referred to in subsection (6) unless the consenmt in
writing thereto ot the Minister 1s obtained.

(8) The Minister may, in respect of water supplied from
water works acquired or constructed by him in terms of a
right granted in terms of this section, fix a tariff of charges.

{(9) In fixing a tariff of charges in terms of subsection
(8), the Minister may fix different charges in respect ot—
() different river systems or portions thereof; or
(b))  water consumed by different sectors of the economy

or different consumers or classes thereof;

and may amend or cancel such charges.

(10) Notwithstanding any agreement to the conirary
whether entered into before or afler the appointed date, the
Minister may fix a tariff of charges in respect of water

supplied for agricultural purposes from water works
oequired or conotruated by him in terms of a right granted
in terms of this Act or any enactment repealed by this Act,
and subsection (9} shall apply, mutatis mutondis, to this
subsection.

28 Construction of works nacassary for enjoyment
ol tiylils v use public water

(1) Subject to subsection (2), & person to whom a right
1o the use of public water has been granted in terms of this
Act may absiract from the public stream concerned such
quantity of public'water as he considers necessary for the
construction of works royuited [or e sijuyment of such
tight.

(2) If public water abstracted in terms of subsection (1)
is being beneficially used by any person other than the
abstractor hy virtue of a right granted in terms of this Act
ur any uviier cusctnend, the abstractor shall pay to such
person such cotnpensation as may be agreed by the abstrac-
tor and such person or, failing agreement, as may be fixed
by the Water Court.

39 Amendment of rights to abstract, control,
Qivert, store or use public water
(1} Subject to subsection (5) of section forfy-eight, any
person to whom a right to the use of public water has been
granted shall, if he wishes—
(@) the quantity of public water he is authorized to
abstract, control, divent, store or use to be amended:
Provided that any such person who wishes the
quantity of public water he is authorized to abstract
or store to be increased shall lodge with the Registrar
an application for such increase in terms of section
thirty-sia v ghirgg-seven, ay e vase way be, as if
such application were for a fresh right to the use of
public water; or
(b} the point on the course of the public stream con-
cemned from which public water is abstracted, con-
trolled, diverted or d to be amended; or
(¢) o abstract, mnhuf?-:leiven or use public water at an
additional point on the course of the public stream
concerned; or
(&) the conditions on which the right to the use of public
waler is granted to he amended;
lodge with the Registrar an application for such amend-
ment.

(2) The Water Court msy, on an application lodged in
terms of subsection (1), accede to such application and
geant the nght applied for eohject ta cuch canditinne ae it
thinks fit to impose, or refuse such application.

40 Minister may cede or authorize exercise by
another of rights granted in terms of section 37

(1) The Minister may-—

{a)} cede to the Regional Waler Authonty or the Agneul-

tural and Rural Development Authority; or

{#) authorize any person 1o exercise;

any right to the use of public water granted to him in terms
of section thirty-seven or portion thercof on such conditions
as he may fIx and shall, in tic case of a Grsion reliared w
in paragraph (a), notify the Registrar in writing of such
cession and of the conditions thereof.

(2) When the Minister has ceded a right or portion
thereof (hereinafier in this section called “the right™) in
terms ¢l subseution (1)—

(a} the order of the Water Court granting the right shall
be binding on the Regional Water Authority or the
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Agricultural and Rural Development Authority, as
tha caee may he, in so far as iz appropriate; and
{#) the Regional Water Authority or the Agricultural and
Rural Development Authority, as the case may be,
shall be regarded for the purposes of section fifty-
three as though it were a holder who had applied for
the right in terms of section #hirve-six on the date on
which the Minister had originally applied for the
tight in terms of section thirry-seven; and
() subsections (5), (8) and (9) of section thirf-seven
shall apply, mutatis mutandis, in relation to the right
as if the reference to the Minister in that subsection
were a reference (0 the Regionai Water Authority or
the Agricultural and Rural Development Authority,
as the case may be; and
(d) subsections (6) and (7) of section thirty-seven shall
apply, mutatis mutandis:
Provided that
(i) such provisions shall apply to an agreement
referred o in those subsections whether such
agreement is made between the owner of land
conrcerned and the Minister or the Regional
Water Authority or the Agricultural and Rurat
Development Authority, as the case may be;
(ii) the Registrar of Deeds shall note an agreement
referred to in those subsections on the instruc-
tions in writing of the appropriate Minister.
41 Restrictians an rassion or right {0 ues of, or
sale or use of, public water

{1} Subject to subsection (2} of section thirty-four, sec~
tion thirp-seven and subsections (2) and (3) of section
eighty-five, no person other than—
fa)l the Minister shall cede a right ta the nes af poblic
water to any person; or

(b) the Minister or a local authority, an owner of a
township or a body corporate established directly by
any enactment or by an Order in Council made in
pursuance of the Rhodesia and Nyasaland Act, 1963,
of the United Kingdom shall sell to any person pub-
lic water to the use of which he holds a right unless
he or it is authorized by the Minister to do so; or

(¢) the holder of a right to the use of public water
conferred by subsection (1) of section thirty-four or
granted in'torms vl sculivn shirey-yix shall use public
walter stored by virtue of such right unless authorized
to do so by such holder and in terms of a right to the
use of public water conferred by or granted in terms
of this Act.

(2} A poraon whe wubavercs sulmcuiion (1) shall be
guilty of an offence.

47 Change of course of public stream
1) Whenever 2 public stream which forms the boundary
between two or more pieces of land changes its course—
(a) the boundaries of such pieces of land shall not
thereby be changed; and
(6) such change shall not cause a riparian owner to
become a non-riparian owner.
between two or more pieces of land changes its course—
{2) An owner of land may, after a change of course
referred to in subsection (1), lodge with the Registrar an
application to the Water Court to fix—-
{2) on the changed course of the public stream con-
cemed a point or points— .
(i} to which hic shall kave a right of acoess; and
(i) at which he may take the water thereof;

and

(&) the line along which the water of the public stream
may bo sbatractod or diverted,

(3} The Water Court may, on an application lodged in
terms of subsection (2), accede to such application and fix
the point or points and the line referred to in subsection (2),
subject to such conditions as it thinks fit to impose, or
refuce guch application, :

{4) Whenever a riparian owner has been injuriously
affected by a change of course referred to in subsection (1),
he may lodge with the Registrar an application to the Water
Court for the right to construct works necessary fo restore
the public stream concerned to its former courge.! :

(5) The Water Court may, on an application iodged in
terms of subsection (4)—

{@) if it is satisfied that the applicant has been injuri-
ously affected by the change of course concerned
and subject tn any rights lawfully acquired in respect
of the changed course of the public stream con-
cerned, accede to such application and grant the right
applicd for subject to such conditions, if any, reiating
to the nature of the works to be constructed and the
time within which such construction shall be com-
pleted as it thinks fit to impose; or

{b) refuse such application.

{6) The Minister may, whenever he thinks it necessary
in the public interest to do so, bodge or permit in writing
any other person to lodge with the Registrar, an application
Tor the nght—

{a) to change the course of a public stream;

(8} to construct such works or to do such acts in and
along the course of a public stream, including the
bed and banks thereof, s may be necessary.

{7) The Water Cowt may accede to an application
lodged in terms of subsection (6) and grant the right
applied for subject to such conditions as it thinks fit to
impose, or refuse such application.

(8) The Water Court shall, if it grants a right in terms of
subseution (3} ur (7). delenmine— .

(a)- the extent to which existing rights may be affected
by its decision; and

(b) subject to subsection (10), the compensation to be
paid by the applicant if the existing rights referred to
in paragraph (a) are extinguiched, diminiched or in
terfered with or in respect of any other damage
which any owner of property affected may suffer.

(%) A person to whom a right has been granted in terms
of subsection (5} or (7) may-—

()  avercige all or any of the powere confarred on an
officer by subsection (1) of section six; and
(¥} acquire, enter, lease or use any tand:

Provided that he shall not enter any dwelling-
house without the consent of the owner, lessee or oc-
cupier thereof; and

(¢} take and use gravel, rock, sand, soil, stone, wood and
other materials from, or drain, excavate or tunnel,
any land

in so far as may be necessary for or incidental to the

exercise of the right,

(10) Parts 1II, ¥V and V11 of the Land Acquisition Act
[Chapter 20:10] shall apply, mutatis mutandis, to the
exercise by a person referred 1o in subsection (9) of the
powers referred to in that subsection. .

{11) Whenever the course of a public stream which
forms the boundary between two of fmore pieces of land is
changed in terms of a right granted in terms of this section,
subsections (1), (2) and (3) shall apply, mutatis mutandis.
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43 Apgplications for rights to conduct operations In
public streams

(1) Subject to subsection (4) and of subsections (4) lo
(11) of section for-twe, a person who wishes to conduct
operations which will interfere with—

{a) the banks, bed or course of a public stream; or

(¥} any munhes, springs, swamps or vleis forming the
source, or found along the course, of & public stream;

shall lodge with the Registrar an application for the right to

conduct such operations.

{2) The Water Court may accede to an application in
s of subsection (1) and grant the right applied for
subject to such conditions as it thinks fit to impose, or
refuse such application.

(3) The Water Cowrt shall, if it grants a Aight in terms of
subsection (2), determine—

(u) the extent to which existing rights may be affecied
by its decision; and

(b) the compensation to be paid by the applicant if the
rights referred to in subparagraph (@) are extin-
guished, diminished or interfered with or in respect
of any other damage which any owner of property
affected may suffer.

(4} This section shall not apply to—

{2) the construction of water works in terms of a right
conferred by or granted i in termas of this Act; or

(h) the construction, m : or Tepair of an
aqueduct, bridge, culvert, road crossing or hydro-
logical station or works ancillary thereto; or

() any mining or progpecting operations carried on in
terms of the Mines and Minerals Act [Chaprer
21:05] if the Mining Affairs Board cettifies to the
Water Court that such operations will be carried on
in such a manner that there will be no interference
with the quality or quantity of public water; or

(d) the cultivation or use of wet land as defined in the
Natural Resources Act [Chapter 20:13] or the banks
of a public stream If such culivarion or use has beéen
authorized in terms of any regufations made in terms
of section 65 of that Act; or

{¢) the abstraction of sand by a ripatian owner from any
portion of the bed of the public stream concerned
lying within the boundaries of the riparian land of
the riparian owner for the purpose of building opera-
tions within such boundaries; or

()  any activities carried on by or on behalf of the State
or the National Railways of Zimbabwe or a road
suthority as defined in the Roads Act [Chapter
1312, or

(g) = person extracting, ‘with the permission of the
appropriae rural district council, sand within Com-
munal Land for the purpose of building operations
therein.

(5) A person aggneved by a decision of the Mining
Aifairs Board referred to in paragraph (¢} of subsection {4}
may appeal to the Water Court againgt such decigion.

(6) On an appeal in terms of subsection (5), the Water
Court may—

{a) confinn the decision of the Mining Affaits Board
referred to in paragraph (c) of subsection (4) or, if it
considers that such decision should be varied or set
aside, require the Mining Affairs Board to vary or set
aside its decision; and

() muke such order in relativn W costs or utherwise as v
thinks fit,

(7} In this section—

“Mining Affairs Board” has the mecaning given by the
Mines and Minerals At [Chapter 21:05).

44 Detalls of water atorage works to be reported to
Secretary
(1) A person who constructs. in a public stream water
storage works capable of storing more than five thousand,
and nof more than five hundred thousand, cobic metres of
water shall notify the Secretary in writing of such details of
such water storage works as may be prescribed.
(2) Notwimsmding Part X1l, the Secretary may—
{a) by nouoe in the Gazette and in a newspaper circulat-
ing in the area concerned; or
(6) by serving notice in wnung on cach persch con-
cerned;
require any person or c¢lass of persons to supply hdn with
such details or further details as may be prescribed relatin
to any water storage works constructed or to be constructe
and capable of storing in excess of five thousand cubic
meires of water:

Provided that nothing in this subsection shall be con-
strued 50 as to impose any liability on the Secretary in
respect of, or te absolve any such person or ¢lass of persons
fram full responsibility for, the safety of such water storage
works,

{3} A person who fails to comply with—

(a) subsection (1}; or
() any requirement made n terms of subsection (2),
shall be guilty of an offence.

45 Consent of Minister to be obtained for water
storage works of certaln slze

(1) Suhject ta Part XTI, 4 perenn shall not apply to the
Water Court for the right to construct in a public stream
waler storage works capable of storing in excess of five
million cubic metres of water without first having obtained
the consent in writing of the Minister,

{2) On an application for the consent referred tn in
subsection (1), the Minister may, if he thinks it desirable in
the public interest to do so, accede to such application and
grant the consent applied for subject to such conditions as
he thinks fit to impose, or refuse such application.

(3} If the Minister has imposed conditions in yranting
the consent referred to in subsection (1), the Water Court
shall, in granting the right to constnict water storage works
referred to in that subsection, make such conditions binding
on the person to whom such right is granted.

df Safaguarding Intaraste of accupants of
Communal Land

(1) The President and the Minister shall, in exercising
the powers conferred on them by this Act, have due regard
to the interests of occupants of Communal Land.

(2) The Minister respongible for the odministration of
the Communal Land Act {Chapter 20:04] may, notwith-
standing anything contained in this Act or the Compantes
Act [Chapter 24:03), appoint as a director of an irrgation
company of 8 member of a river board any fit person to
represent the interests of the occupants of any Communal
Land included in the area of the combined irrigation
scheme concemned or in respect of which the river board is
established, as the case may be.

(3) The Minister responsible for the administration of
the Communal Land Act (Chapter 20.0¢] may nomtittate
any fit person to represent the interests of the occupants of
any Communal Land before the Water Court on the hearing
of—
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(@) oy maiter affecting the water supply of the Com-
munal Land; or

(6) any claim for the grant of a servitude in terms of Part
IX aver any portion of Commaunal Land.

47 Decisions of Water Court affecting water
taupgly for primary purposes In Communal
n

Whenever an award or order or other decision of the
Water Court in respect of an application for a right to the
use of public water or an irripation scheme or any other
matter is likely, in the opinion of the Water Court, substan-
tially to atlect the supply of water for primary purposes of
the occupants of any Communal Land, such award, order or
other decision shall not take effect unless the approval of
the Minister responsible for the administration of the
Communal - Land Act [Chaprer 20:04], has first been
obtaincd.

48 Grant of final, provisional or temporary rights

(1} The Water Court may grant a provisional right or
temporary tight for such period and subject to such
conditions as may be specified in the provisional right ar
temporary right.

(2) A person who wishes the period for which a provi-
sional right or temporary right was granted to him to be
extended may lodge with the Registrar an a.pphcanon to a
iudre for such an extension.

(3) On an spplication in terms of subsection (2), a judge
tmay extend the period for which the provisional right or
temporary right concerned was granted for such further
period or periods as he thinks fit, or refose to make such
extension.

{4} On the expiry of the period for which a provisional
right was granted, the holder of the provisional right shall,
i he has not already done se, forthwith submit to the
Registrar a report—

{a) issued by a person approved by a judge: and

(5) cenifying whether or not the conditions imposed on
thie grant of the provisional right have been fulfilled
in accordance with the requirements of the Water
Court.

(5) Tf the person referred ta in paragraph (a) of suhsen.
tion (4) certifies that the conditions referred to in that
subsection—

(@) have been fulfilled, the Regisirar shall issue a final
right on the conditions approved by the Water Court;
or

{6} have been partially fulfilled so as to permit partial
use of the provisional right concemed, the Registrar
shall notify the holder of such provisional right that
he may lodge an application in terms of subsection
(6) and of the consequences of his failure to do so; or

(¢} have not been fulhilled or partially fulfilled as
referred to n patagraph (b), the Registrar may, on
the authority of a judge, record such provisional
right as a fapsed right

(6) If the holder of a provisional right referred to in
paragraph (5) of subsection (5)

(¢) within a period of ninety days of being notified by
the Regisirar in terms of that paragraph or such
longer period as a judge may authorize, lodges with
the Registrar an application to a judge for the exten-
sion of the period of his provisivnad right or fur a f-
nal right to the extent of the pantial use so certified,
the Registrar may, on the authority of a judge—

(i) extend the period of the provisional right on
such conditiona ao tho judgoe thinka fit; or
(ii) issue a final right to the extent of the partial
use certified in terms of subsection {(4); or
(iii} refuse to extend the period of the provisional
right or to issu¢ a final right and record such
pravigional right as a lapsed right:

() fails to lodge an application in terms of paragraph
{(a), the Registrar may, on the authority of a judge,
record such provisional right as a lapsed right.

(7) If the holder of a provisional right does net, within a
period of ninety days of the expiry of the period fixed for
the fulfilment of the conditions imposed on the grant of a
provisional right or such longer period as a judge may
authorize in terms of subsection (3}, submit to the Registrar
the report referred to in subsection (4), the Registrar may
record the provisional right as a lapsed right.

(8) Notwithstanding anything contained in this sec-
tion—

(a) the Registrar may, on the application of the holder of
a provisional right, record the provisional right as a
lapsed right;

(&) ajudge may cxteud the peried for which—

(i} a provisionai right which has been recorded in
terms of this section as a lapsed right; or

(i1} a temporary right which has expired; was
granted as if such provisional right or tempo-
rary right had nnt been sn recnrded onr had not
expired, as the case may be.

49 Certain rights to use of public water to enjoy
preference over other rights to use of public
water

(1) Nu iiglits v the use of public water grankd by the

Water Court, other than rights to the use of public water

thirty-seven or rights granted in terms of section forty-rwo,

shali have the effect of depriving—-

{a) & riparian owner of the use for primary purposes of

public watar ta which his land ix ripanan; or

(&) an owner of land on which there is a permanent pool

of the use for agriculturat purposes, institutional pur-
poses, miscellancous purposes or primary purposes
of public water in the permanent pool,
(2) In paragraph (b} of subsection (1}—
“permanent pool” means a pool—
(g) in which water is normally present; and
(5) which is in a portion of a public stream which does
not form a boundary between two or more pieces of
land;
but does not include a pool from which water flows
visibly on to, or into which water flows visibly from,
some other piece of land otherwise than as a direct resit
of rainfall.

50 Disposal of public water after use

(1) Subject to the conditions imposed on the grant of the
right to the use of the public waler concerned and to
subsection (2}, public water which has been used for
electrical purposes, mining purposes or miscellaneous
purposes shall be allowed to return to the bed of the public
stream trom which it was abstracted at the nearest conven-
ient point.

(2) A person who has abstracted public water for any
purposes referred to in subsection (1) over a watershed
shall return any water which he has used or which is
surplus 1o his requirements in erms of a right conferred by
or granted in terms of this Act—

(a} to the public stream from which it was abstracted; or
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(&) o a public stream, other than the public stream from
which it was abetractsd, cpecified by the Water
Court at a point fixed by the Water Court,

(3) Part X shall apply to water returned to a public
streamn in terms of this section. :

(4) A person who wishes to use any water during the
vowse of iy rebwn W oa publiv sucam iu wons of this
section may lodge with the Registrar an application to the
Water Court for the right so to use the water.

(5) On an application in ierms of subsection (4), the
Water Court may accede to such application and grant the
right applicd for subject to such conditiona as it thinks fit to
impose, or refuse such application.

51 Provisional, teamporary or final rights to attach
to land and final rights to be noted on titie
deeds

(1) A provisional, temporary or final right in respect of
any piece of land shall, subject to section fifty-fwo, attach
thereto and pass therewith on the transfer thereof,

{2) The Registrar shall notify the Registrar of Deeds in
writing of the issue, cancellation or revision of every final
right and the Registrar of Deeds shali thereupon note such
issue, cancellation or revision on the title deed of the picce
of land affected thereby in the Deeds Registry and in the
appropriste registers.

(3) The owner of any picce of land to which a final right
attaches shall, at the request of the Kegistrar, produce s
title ,deed in respéct of such piece for the purpose of the
noting referved Lo in subsection (2).

{(4) If an owner referred to in subsection (3) fails to pro-
duce his title deed for the purpose of the noting referred to in
subsection (2], subsections (3] 16 [8) OF Stction (Am-one
shall apply, muiatis mutandis, and the reference in subsection
(3) of that section to an interested person shall be read and
construed as a reference to the Registrar of Deeds.

{5) Whenever the Registrar of Deeds is unable to note
the issue, cancellation or revision of a finat right in 1erms of
subsection (2) because no title to the land affected thereby
has been registered, the Registrar of Deeds shall transmit to
the Ministry responsible for 1ands a record of all final rights
attaching to such land.

(6) Om the registuadon of title o land refened W in
subsection (5), the Ministry responsible for lands shall
cause the record referred to in that subsection to be trans-
mitted to the Registrar of Deeds, who shall thereupon note
on the title deeds of such land and in the appropriate
registers the ireus, cancellation or revigion of the final nght
concemed.

52 Allocation or apportionment of rights to use of
Funt&llc water on consolldation or subdivislon of
a
{1} Whenever & plece of land in respact of which a right
ta the uce of public water has been granted is to be consoli-
dated with another piece of land or subdivided, the owner
of the first-mentioned piece of land shall, prior to such
consclidation or subdivision, lodge with the Registrar an
application for the allocation, apportionment or revisien of
such right.
(2) On an application in terms of subsection (1), the Water
Courtmay accede 1o such application and make an allocation.
or revision subject o such conditions as it
think= fit to impose, or refuse such application.
(3) The Registrar of Deeds shall not register any con-
solidation or subdivision of land 1o which a right to the use

of public water attaches unless an allocation, apportion-
ment or revigion of such right has been made by the Water
Court in terms of subsection (2)!

(4) The Registrar of Deeds shall note the allocation,
apportionment or revision referréd to in subsection (3) on
the title deeds of the pieces of land affected thereby and in
tha appropriate eegictere when effecting the regicheation

referred to in that subsection.

{5} The Water Court may, whenever—

(2) there is a consolidation or subdivision of land to
which, prior to such consolidation or subdivision, a
right to the use of public water has attached: and

{5) no application is lodged in terms of subsection (1)
for the allacation or apportionment of the right re-
ferred to in paragraph (g); of its own motion or on
the application of an interested party allocate or ap-
portion the right referred to in paragraph (a).

(6) In considering an application lodged in terms of
subsection (1} or an allocation or apportionment in terms of
subsection {¥), the Water Court shall—

{a) Thave due regard to the cconomic aspects of the
application, to the soil conditions of the land con-

- cetned and to any other matter which appears to the
Water Court to be relevant; and

(b} give preference, ceteris paribus. to subdivisions
which are riparian land;

and may revise any right to the use of public water con-

certed.

53 Priority of rights to use of public water when
volume thereol insufficient to satlsty demand.

(1} Whenever the volume of public water to the use of
which rights have been grantad proves insufficient o
satisfy all such rights, a holder of any such right shall not,
subject to sobsection (2), exercise his right to the use of
public water until the rights to the use of public water of
prior holders have been satisfied.

(2) Holders of rights to the use of public water within a
priority zone shall, subject to section jforn-nime, take
priority for the purposes of subsection (1) according to the
dates on which they lodged their respective applications. for
rights to the use of public water.

(3) In subsection (2)—

“priority zone™ means an area fixed by the Water Court,
within which area the priority conferred by that subsection
shall opetate for the better regulation of the exercise of
rights to the use of public water.

51 Rosponalbility for maintonance of wator works

(1) The holder of any right to the use of public water
shall maintain in efficient repair all watet works connected
with such right.

(2) 1f a right to the use of public water is—

“(w)  relinyuislied by die liolde: thieieul, wi

(5) cancelled by the Water Court; or

{c) alapsed right;

the owner of the land on which any water works connected

with such right exist shall maintain such water works in

cfficient repair, unless authorized in writing by the Secre-

tary to breach or demolish them.

(3) A person who—

() contravencs subsection (1); or

(b) breaches or demolishes any water works connected
with o right to the usc of public water without
authority in terms of subsection (2);

shall be guilty of an offence.
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(4) Nothing in this section shall be comstrued as pro-
hibiting the breaching or demolishing of any water works
in pursuance of an order of variation thereof—

{a} which is referred to in paragraph (c) of subsection
(6) of section 28 of the Natural Resources Act
[Chapter 20.13]; and

(b) to which the Secretary has consented.

55 Reservation of areas likely to be required for
dam hasins or dam sites

(1) Subject to subsection (3) of section rwenty, the Min-
ister may, whenever he thinks it necessary in the public
intorest o do aa, by notice in the Gaecde and in a newspa-
per circulating in the area concerned, reserve any area
comprising a potential dam basin or a potential dam site or
both againgt-—

(a) subdivision in terms of the Regicnal, Town and
Country Planning Act [Chapter 29:12]; or
(b) the construction of permanent improvements therein
or thereon; or
(c) the carrying on of any activity which may have the
effect of —
(i) enhancing the value of any land in such area:
or
(i) interfering with—
A. such dam basin or dam site or both;
B. any water works that may be constructed
in the future;
in such area; or
{d) the doing of any two or more acts referred to in
paragraphs (a) to (c);

Provided that the Minister shall not reserve such area
against the carrying on of any prospecting or mining
activity unless the Minister responsible for the administra-
tion of the Mines and Minerals Act [Chapter 21:05] has
agreed thereto.

(2) A notice referred to in subsection (1) shall specify—
(@) the area reserved in terms of that subsaction: and
(b) the acts against the doing of which the area referred

1o in paragraph (a) is reserved.

(3} The Minister shall by registered letter give notice of

a reservation in terms of subsection (1) to every owner,
lessee of nccupier of land in the area in respect af which
the reservation is made.

(4) Publication in the Gazette of a notice referred to in
subsection (1) shall have the effect of prokibiting the doing
of the acts specified in such notice on the land in the arep
reserved in tarms of that suhsection:

Provided that the Minister may, on such conditions as he
thinks fit 1o impose, permit such use of such land as he
thinks fit.

{5) The Minister shall, subject to subsection (6), pay
compensation to any person who is injuriously affected by
a reservation made in terms of subsection (1).

(6) A person who wishes to claim compensation payable
in terms of subsection (5) shall, within sixty days or such
longer period as the Minister may on good cause shown
aliow from the date of publication of the notice refetred to
in subsection {1}, submit & claim in writing to the Minister
specifying in detail the nature of the loss or damagc caused
to him by the reservation concerned.

(7) If the claimant for compensation and the Minister
cannot agree on the right to camp tion or the t of
compensation payable in terms of subsection (5), cither of
them may refer the matter to the Administrative Court.

(8) The Administrative Court, which for this purpose
shall be ennstituted in terms of Part VITT of the [.and
Acquisition Act [Chapter 20:10] and, subject to this
subsection, have its jurisdiction and powers under that
Ad—

(a) shall determine any matter referred to it in terms of
subsection (7); and

() may make an order as to costs, in which case
paragraph (b) of subsection (2) of section fwenry-
nine shall apply, mutatis mutandis, or such other or-
der as it thinks fit;

(c) shall award as compensation an Bnnual sum to make
Boud auy ooy or Jurage vauscd by the reservation
concerned; and

{d) may permit such use of the land in the area reserved
in terms of subsection (1) as it thinks fit.

(9} The Secretary shall cause—

(@) the arca rescrved in terms of subscction (1) to be
surveyed and beaconed by a land surveyor as defined
in the Land Survey Act [Chapter 20; 12); and

(b) survey diagrams of the area referred to in paragraph
(@) to be prepared.

{10) As s00n as possible after survey dingrams have
been prepared in terms of subsection (9), the Secretary
shail lodge—

{a} two copies thereof with the Registrar of Deeds; and

(b) one copy thereof with the Director of Physical
Planning.

(11} Subject to subsection (14), the Registrar of Deeds
shall, + ;1 the lodging with him of survey diagrams in terms
of subsection (10), note the reservation concemed on the
title deeds of the pieces of land affected thereby and in the
appropriate registers.

(12) A note made in terms of subsection (11} shall not
prevent the transfer of the land concerned.

(13} The Minister may at any time, by notice in the
Gazette—
fa) modt a reservation made in terms of suhsection (1)
is section shell apply, mutatis mutantdis, 1o

such modification; or

(d) withdraw a reservation made in terms of subsection
(1) and cause the Registrar of Deeds and the Director
of Physical Planning to be informed of such with-
drawal,

(14) The Registrar of Deeds shall, on the lodging with
him of survey diagrams in terms of subsection {10) relating
to a modified reservation or on being informed in terms of
subsection (13} of the withdrawal of & reservation made in
terms Of subsection (1), cause the note made in terms ot
subsection (11) to be altered or cancelled accordingly.

(15} If the Minister in terms of subsection (13) modifies
or withdraws a reservation made in terms of subsection (1),
he shall reassess any compensation payable to any person
in terus uf subsection (3) or (8) and subsections (3) w (3)
shall apply, mutatis mutantis, to such reassessment,

{16) If a person does on any land in an area reserved in
terms of subsection (1) any act the doing of which is
prohibited i terms of subsection (4)}—

{a) the Minister may by aotice in writing, direct the
person to restore such land, at his own expense and
within such period as is specified in such notice, to
the cendition in which it was immediately before the
doing of such act; and

(h) the person shall he guilty of an offence

{17 If a person againet whom a direction has been made
in terms of subsection (16) fails to comply with the
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direction within the period specified in the notice con-

CErrGd—

(g} the Minister may cause to be carried out such work
as may be necessary to restorc the land concerned to
the condition in which it was immediately before the
doing of the act concerned and recover ﬁ'om such
perscn by action in a court of competent juri
the cost of such work;, and

{&) without reasonable excuse the onus of proof whereof
lies on him, such person shall be guilty of an offence
and liable to a fine not exceeding two hundred dol-
lars or to imprisonment for a period not exceeding
six months or to both such fine and such imprison-
ment.

(18) Section thirty-seven shall apply to any land which
is expropriated for the construction of any water works
while the area within which such land is situated is reserved
in terms of subsection (1).

(19) If the powers conferred on the Minister by this
section are exercised by him af the request of the Agricul-
tural and Rural Development Authority or the Regional
Water Authority—

{a) any compensation payable in terms of; and

(b)y any costs incurred by the Secretary in complying
with:

this section shall, subject to any right of recovery in terms

of paragraph (&) of subsection (17), he paid hy the Agrienl.

tural and Rural Development Authority or the Regional

Water Authority, as the case may be, from its funds,

56 Reservation of public water

(1) Subject to subsection (4) of section fwensy and of
this Secuion, the MInIStar may, by hotice in the Lezelle and
in & newspaper circulating in the area concerned—

(a) reserve for an indefinite period for fithwre use any
specified quantity of public water from, or portion
of, the potential yield or total annual runoff of any
catchmoent arca; or

(3 emend the quantity or portion reserved for fufure use
in terms of paragraph (@) or withdraw such reserva-
tion; subject to such conditions as the Minister may
specify in such notice:

Pruvided that no such reservaion or amendment shall
have the effect of extinguishing, diminishing or interfering
with any existing right.

(2) A right to the use of public water which would have
the effect of reducing the specified ity of public water
fiwan, wr puitivn of, tie poeudal yiekl or wiat anoual
runoff reserved for future use in terms of subsection (1)
shall not be granted by the Water Court to any person other
than the Minister:

Provided that the Minister may authorize the Water
Cuowit w g wemporary rdghs w the use ol the public
waler so reserved on such conditions as he may specify.

{3} The Minister shall publish a notice in the Gazette
and in a newspaper circulating in the area concerned stating

his intention 1o make a reservation or amendment in terms
uf sulwcution (1) and the purpose for which such reserva-

tion or amendment is intended to be made.
(4) Anly interesied person may, within a period of thirty
days from the date of publication of a notice in terms of

subsection (3), lodge with the Secretary objections or
represculations it writing, Wwgciher with a full sistement off

the grounds for, and technical data and evidence support-
ing, such objections or representations.

{5) If no objections or representations referred to in
subseution (4) have been lodyed witin the period referred
to in that subsection, the Minister may act in terms of
subsection (1),

(6) If objections or representations referred to in sub-
section (4) have been lodged within the period referred to
iy that subseution, the Micistor shall, afler cunsidering such
objections or representations—

(@) act or decline to act, as the case may be, in tetins of
subsection (1); or

(&) refer such objections or representations to the Water
Court or a person appointed in writing by the Minis-
ter for investigation and recommendation,

{7) The Water Court or a person appointed in terms of
paragraph (4) of subsection (5) shall, on receipt of the
objections or representations concerned, investigate the
same and make a recommendation thereon to the Minigter.

{8) The Minister shall, on receipt of a recommendation
made in terms of subsecttcn (7), act or decline to acl, as the
case may be, in terms of subsection (1).

(%) If the Minister has published a notice in terms of
subsection (3), au application for o right o e use of
public water lodged with the Registrar after the date of such
publication, which application would, if it were granted,
have the effect of reducing the guantity or portion of public
water intended to be reserved, shall be consitdered by the
Water Court until the Minicter hae acted or declined to ast
in terms of subsection (1).

57 Public water control areas

(1) Subject to this section, the Minister may, whenever
he thinks it necessary in the public interest to do 8o, by
notice in the Uazedle and 1 a newspaper circulating in the
drea concerned—

{a} declare any area to be a public water control area; or
{b) amend the boundaries of a public water control area
or cancel the declaration thereof.

{2) No rights tc the use of public water in a public water
control arca shall be granted by the Water Court:

Provided that—

(i) the Minister may authorize the Water Coutt to grant
such rights to the use of such public water in a public
water control area as he may specify;

(i) this subsection shall not apply to an application by

the Minister for a right in terms of section thiryy-

33) The Mmlster shall publish 2 notice in the Gazerre
in a newspaper circulating in the area con stating
his intention to declare or to amend the boundaries of a
public water control area and the purpose for which such
declaration or amendment is intended to be made.

(4) Any interested on may, within a period of thirty
days from the date of publication of a notice in terms of
subsection (3), lodge with the Secretary objections or
representations, together with a. full staiement of the
grounds for, and technical data and evidence supporting,
such objections or representations.

(5) If no objections or representations referred to in
subsection {4) have been lodged within the period referred
to in that subsection, the Minister may act in terms of
subsection (1).

(6) If objections or representations referred to in sub-
section (4) have been lodged within the period referred to
in that subsection, the Minister shall, after considering such
objections or representations—
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(@) act or decline to act, as the case may be, in terms of
subacction {1); or

(b} refer such objections or representations to the Water
Coutt ot a person appointed in writing by the Minis-
ter for investigation and recommendation.

(7) The Water Court or a person appointed in terms of

- pacagiaph (b)) of subscction (G) shall, on mompt of thc

objections or recommendations mncemed investigate the

same and make a recommendation thereon to the Minister.

(8) The Minister shall, on receipt of a recommendation
made in terms of subsection (7), act or decline to act in
torma of aubacetion (1).

(9) If the Minister has published a notice in terms of
subsection (3), no application for a right to the use of
public water in the intended public water control area
lodged with the Registrar after the date of such application
shall be considered by the Water Court until the Minister
has acted or declined to act in terms of subsection (1).

PART VII
PUBLIC WATER SHORTAGE AREAS

58 DeCIaranion of pubiic water shoriage areas

(1) The President may, if in his opinion the flow of
water in any public stream has at any time ceased or has
fallen or is likely to fall below the level of the usual flow of
water in the public stream, by notice in the Gazette, declare
an area specified m such nolice W BE a public water
shortage area for such period not exceeding twelve months
as may be specified in such notice.

(2) The President may, by notice in the Gazette, cancel a
declaration made in terms of subsection (1)

59 Applications to Water Court for exercise of
certain powers in public water shoitage areas

(1) Any perscn, including the Minister, who wishes the
Water Court to exercise one or more of the powers con-
ferred on the Water Conrt hy sectinn tixty in respect of a
public water shortage arca may lodge with the Registrar an
application for such exercise.

{2) The Registrar shall, on receipt of an application in
terms of subsection (1) and if the Minister so directs, refer
the . application tn a person appointed in writing by the
Minister.

{3) A person appointed in terms of subsection (2) shall,
on receipt of an application referred to him in terms of that
subsection, as expeditiously as possible—

{g) prepare 8 repl;\ﬂ an gnch nﬂ\linﬁiim; and
(b) transmit to—
(i) the Registrar the report referred to in paragraph
{a), together with such application; and
(i) the applicant a copy of the report referred to in
paragraph (a). '

(4) The Registrar shali, on receipt of a report and appli-
cation transmitted to hl.m in terms of subsection (3), refer
such report and application to the Water Court for consid-
eration and decision.

00 Puwers of Water Court In respect of public
water shortage areas

(1) On receipt of an application in terms of subsection
(1) of section fifty-nine, the Water Court may, in respect of
3 public water shortage area and notwithstanding anything
contained in this Act—
(¢) suspend or amend any rights to the use of publie

water conferred by or granted in terms of this Act;

(4) make orders in relation to the abstraction, appropria-
tion, control, divorsion or vae of any wator;
on—

(¢) authorize the Minister or any other person to enter
on any land for the purpose of—

(i) abstracting water from any mine on the land,
(ii) «inking honrshales and wellz nn the land and
abstracting water therefrom and conserving,
diverting or using such water;
for such purposes and in such quantities as the Water
Court may authorize and may make all such other
orders as may be necessary in relation to the forego-
ing matters,

{d) determine the priority of all or any of the rights 1o
the use of public water in the public water shortage
area.

(2) All rights granted in terms of subsection (1) shall
lapse—

(o) the expiry of the period for which—

(i) such rights were granted; or
{ii) the area containing the land in respect of which
such rights were granted was declared a public

watci shortage arca; or .
() the cancellation of the declaration of the public water
shortage area concerned;
whichever is the earliest.
PART VIl

CONTROL OF UNDERGROUND WATER

61 Interpretation in Part VIl

In this Part—

“underground water control area” means an area de-
clared in terms of subsection {1} of section sixfy-seven to be
an underground water control area;

“underground water shortage area” means an area de-
clared in terms of subsection (1) of section sixty-nine to be
an underground waicr shortage area.

62 Appiication of Part Vill

This Parf shall not apply in respect of any borehole or
well used solely for or bona fide intended to be nsed solely
for—

(@) obtammg geological information:
that, in the case of such a borehole or
well lhmugh which underground water rises sponta-
neously to reach ground level—

{a) the person sinking, decpening or altering such
borehole or well shall forthwith notify the Sec-
rewry in writing of such borehaie or well and,
if requested by the Secretary in writing to do
so, shall forthwith provide the Secrstary with
such particulars of such borehole or well and
of the water concerned as the Secretary may
specify; and

{b} an officer shall, in relation to such borehole or
well, have all the powers conferred by subsec-
tion (2) of section seventy-three; end

(c} the Secretary may— o _

(i} requirc the person sinking, deepening or
altering such borehole or well to seal
such borehole or well in such manner as
the Secretary may specify for the purpose
of preventing pollution or the waste of
underground water; and

{ii) if the person referred w in subparagraph
(i) fails to seal such borehole or well in
accordance with a requirement referred to
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in that subparagraph, seal such borchole
or well and recover the cost of so doing
from such person or from the owner of
the land in which such borehole or well is

situated by action in a court of competent,

jurisdiction;
(h) the abstraction of underground water to enable—
(i} civil engineering or mining works to be
construcied below ground level, or
(ii} the subterraneous working of any mining
location as defined in the Mines and Minerals
Act [Chapter 21:05); or
Provided thal the Secrelary may require any
person constructing works referred to in subpara-
graph (i) or engaged in the subterrancous working
referred 1o in subparagraph (ii) to fumnish the Secre-
tary with such particulars as the Secretary may spec-
ify of the quantity of underground water abstracied
-.during such period as may be specified by the Secre-
tary and the manner in which such quantity was dis-
posed of.

83 Persons who may abstract and use
underground water
Subject to section thirgy-five and of this Part, an owner,
lessee or occupier of a piece of land may for any purpose
abstract and use underground water from any point on the
piece of land.

64 Minlister may apply for right to abstract
underground water
(1) Whenever he thinks it desirable in the public interest
to do so the Minister may lodge with the Registrar an
apolication for the right—
(2} to abstract underground water from any land and to
uvse such underground water;
(6 to acquire or construct any water works for the
abstraction and use of underground water,
{c) 1o supply on such terms and conditions as may be
ed, water from any water works referred 1o in
paragraph (&) to any person requiring the same.
(2) Subsections (2} to (9) of section thirry-three shall
apply, muatis mutandis, in relation to an application
referred to in subsection (1).

65 Reporting of new borsholas and wells

(1) Subject to section seventy-three, any person who
sinks or decpens a borehole ar well to a depth of, or alters
or deepens & borchole or well having a depth of, more than
fifteen metreg below ground level chall nntify the Sacretary
in the prescribed manner of such particulars as may be
prescribed within a period of thirty days of the completion
of such sinking, deepening or alteting,

(2) A person who contravenes subsection (1} shall be

guilty of an offencs

66 Reporting ot existing boreholes and wells in
certain areas

(1) If the Minister cpnsiders it necessary in the public
interest to do so, he may, by notice in the Gazette and in a
newspaper circulating in the area concemed, require the
owners, lessees and occupiers of land within an arca
specified in such notice 1o notify the Secretary in writing,
within such period as may be specified in such netice, of
such particulars as the Minister may in such notice specify
in respect of eny existing borehole or well on such land,
whether or not section sixy-five have been complied with
in respect of such borehole or well.

{2) A person who fails, or refuses to comply with a re-
mf;rirement in terms of subsection (1) shall be suiity of an
offence.

67 Undoerground water control areas

(1) Subject to this section, the Minister may, whenever
he deems it necessary in the public interest to do so, by
notics in the Gazedte and in a newapaper circulating in the

areg concermed—

(a) declare any arca to be an underground water control
area; or

() amend the boundaries of or cancel the declaration of
an underground water control area.

(2) The Minister shall publish a notice in the Gazetre
and in a newspaper circulating in the area concemed stating
his intention to declare or to amend the boundaries of an
underground water control area.

(3) Any inlerested persuu way, within a pecicod of thirty
days from the date of publication of a notice in terms of
subsection (2), lodge with the Secretary objections or
représentations in writing, together with a full statement of
the grounds for, and technical data and evidence support-
ing, such objsctions or representatinns

{4) If no objections or representations referred to in
subsection (3) have been lodged within the period referred
o in that subsection, the Minister may act in terms of
subsection (1). '

(3) II vbjectivus v rcpcscnlativiee 1clcucd o v sub=
section (3) have been lodged within the period referred to
in that subsection, the Minister shall, after considering such
objections or representations—

(s) act or decline 1o act, as the case may be, in terms of
cubsection (1); or

{#) refer such objections or representations to the Water
Court or a person appointed in writing by the Minis-
ter for investigation and recommendation.

(6) The Water Court or a person appointed in terms of
paragraph (&) of subsection {5} ghall, on receipt of the
objections or representations concerned, investigate the
same and make a recommendation thereon to the Minister.

(7) The Minister shall, on receipt of a recommendation

made in terms of subsection (6), act or decline to act, as the
case may be, in tetms of subsection ().

68 Permits for use of underground water in
underground water control area

{1} Subject to this section, no person shall, with the
intention of abstracting underground water, sink or deepen
a borehole or well to a depth Of, or altet Of deepen & bore-
hole or well having a depth of, more than fifieen metres
below ground level in an underground water control area
otherwise than in accordance with the conditions of a
permit in writing issued by the Secretary.

{2) AR applicarion {or a permi referred 1o in subsecion
(1) shall be lodged in such manner and accompanied by
such fees and particulars as may be prescribed.

(3) The Secretary shall publish particulars of an appli-
cation ledged in terms of subsection (2) in the Gazette and
in a newspaper circulating in the arca in which the burchule
or well concerned is or is to be situated and any interested
person may, within a period of thirty days from the date of
such publication or such longer period as the Secretary
may, on good cause shown, allow, lodge with the Secretary
objections or representations in writing, together with a full
statement of the grounds for, and the technical data and
evidence supporting, such objections or representations:
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Provided that the Secretary may, if he considers that the
need for the sinking, deepening or aliering of such buichule
or well is so urgent that any delay would be unduly
prejudicial to the applicant, give the applicant permission to
proceed with such sinking, decpening or altering and to
abstract water from such borehole or well during such
poriod and aubjest to such conditions as may be epecified
by the Secretary.

{4) If no objections or representations referred 1o in
subsection (3) have been lodged within the period referred
to in that subsection, the Secretary shall—

{u) issuc the pcrmit applicd for subject to such condi
tions as he thinks fit to impose; or

{d) ifhe considers that the issue of the permit applied for
would result in interference with the rights of exist-
ing users of the underground water concerned or
normal flow, refuse the application and, if he has
given the applicant permission in terms of the pro-
viso to subsection (3), revoke such permission and

make such order as he considers to be necessary in

the circumstances. .

(5) If objections or representations referred to in suh.
section (3) have been lodged within the period referred to
in that subsection, the Secretary shall refer the application
and objections or representations to the Water Court.

{6) On receipt of an application and objections or repre«
scntations roforred to it in terme of cubsaction (5), thé
Water Court shall direct the Secretary—

(@} to issuc the permit applied for subject to such
conditions as the Water Court may specify in such
direction; or

() to refuse such application and, if the Secretary hac
given the applicant petmission in terms of the pro-
viso 1o subsection {3), to revoke such permission and
order that the borehole or well concerned be sealed
in such manner as the Secretary may specify.

{7) A decision of the Water Court in terms nf mithsection
(6) shall be final.

(8) Any person to whom— :
{a) a permit has been issued in terms of subsection (4),

(6) or (13); or

(b) permissivn las oo given in termns of the proviso to
subsection (3), which permission has subsequently
been revoked in terms of subsection {4} or {6};

shall, within a period of thiny days from the date of

completion or abandonment of the wotk authorized, notify

the Beerctary nocordingly ond provide such Burther partien.
lars of the borehole or well concemed as may be pre-
seribed.

{9) If 2 person to whom a permit has been issued in
terms of subsection (4), (6) or (13) has complied with
subscction (8), auch poroon chally if he wicher to abetract
water from the borehole or well concemed, apply to the
Secretary for the issue of a permit in writing authorizing
such person to abstract water from such borehole or well.

(10) An application for a permit in terms of subsection
(%) shall be lodged in such manner and accompanied by
such fees and particulars as may be prescribed.

{11} On receipt of an application in terms of subsection
(10}, the Secretary shall, if he is satisfied that the applicant
has complied with subsection (8), issue the permit applied
for subjcct to such conditions as he thinke fit to impose.

{12) An applicant who is aggrieved by—

{2) any conditions imposed on the issue of a permit; or

(p) the refusal of an application; by the Secretary in
terms of subscction (4) or (I1) may appeal to the
Water Court,

{13) On an appeal in terms of subsection (12), the Water

Court shall direct the Secretary—

{2) o issue or reissue the permit applied for subject to
auch conditionn no the Water Court may specify in
such direction; or

(# torefuse the applicstion concerned.

{14) A decision of the Water Court in terms of subsec-
tion (13) shall be final.

(15) A person who contravenca subacction (1), (8) or (9)
shall be guilty of an offence.

69 Underground water shortage areas

{1) The President may, if he deems it necessary in the
public interest to do so because it appears to him that the
abstraction of water from boreholes or wells m any area
will unduly diminish the underground water resources in
the area or adversely affect the flow of water in a public
stream, declare, by notice in the Gazerte, an area specified
in such notice to be an underground waler shortage area for
# perivd nut caveeding twelve months. .

(2) The President may, by notice in the Gazette, amend
the boundaries or cancel the declaration of an underground
water shortage area.

(3) The Secretary may, by notice in the Gazeste and in a
newspaper circularing in the area convemed, ioyuic Uic
owners of land within zn underground water shortage area
or any part thereof to notify the Secretary in writing, within
such period as may be specified in such notice, of such
particulars as may be specified in such notice in respect of
any exioting borehols or well on that land, whether ar nat
section sixty-five or sixty-six have been complied with in
respect of such borehole or well.

{4) A notice referred to in subsection (3) may be pub-
lished in respect of an underground water shortage area on
the came day ag the notice referred to in subsection (1)
declaring the underground water shoriage area

(5) A person who fails without rcasonable excuse, the
onus of proof whereof lies on him, to comply with a
requirement made in terms of subsection (3) shall be guilty
of an offence.

70 Sinking, deepening or altering of borsholes and
wells in underground water shortage areas
restricted

{1) Notwithstanding section sixty-eight, no person shall,
i an undcrground wator shortage area, sommencs to eink,
deepen or alter a borehole or well for any purpose other-
wise than in accordance with the conditions of a permit in
writing issued by the Secretary.

(2) An application for a permit referred to in subsection
(1) chall be lodged in such manner and acenmpanied hy
such fees and particulars as may be prescribed.

(3) Subsections (3) to (15) of section sixty-eight shall
apply, mutatis mutandis, 1o an application made in terms of
subsection (2) and 1o any permit issued as a result of such
application

{4) A person who contravenes subsection (1) shall be
guilty of an offence,

71 Maximum rate of abstraction of underground
water in underground water shortage areas

{1} The Mimister may, by notice in the Gazere and in o

newspaper circulating in the area concemned, fix a maxi-
mum rate per month at which underground water may be

(Chapter 20:22]



a8 71-73

WATER ACT

abstracted from any borchole or well in an underground

water chortage area.

(2) The rate referred to in subsection (1) may be fixed in
relation to the area of land owned by any person in the

water shortage arca concerned or to any other
cimunstmnef which the Minister considers relevant to the
ﬁvina nf ench rats

(3) Subject to subsections (6) to {12), no person shall,
after the publication of a notice referred to in subsection
(1), in any month abstract underground water from any
borehole or well in the underground water shortage area
concerned at a rate excesding the maximum rate fixed in
terms of subsection (1} for such borehole ar well.

{4) The Minister may cause 0 be investigated the use
being made of underground water in an underground water
shortage area from any well or borehole for which & permit
bas been issued in terms of subsection (4). {(6) or (13) of
section sixfy-eight or in terms of section seventy and may,
after having given the holder of such permit not less than
fourteen days’ notice of his intention te do so, amend the
conditions of, or suspend, such permit,

(5) The Minister may appoint a person to advise him in
the exercise of the powers conferred on him by this section.

(6) Any person who— .
(2) abstracts or desires to abstract underground watér

from a borehole or well within an underground water
shortage area for the purpose of his occupation or
; or

{(#) has camied out water conservation measures or
works, the nature and extent of which are approved
by the Secretary and which are likely to result in an
improvement in the underground water resources in
anl urnicTRrows] water shuiage arey,

may apply to the Minister for a permit to abstract under-

ground water from a borehole or well within the under-

ground water shortage area at a rale higher than the

maximum rate fixed in termis of subsection (1).

{7} A local authority or the owner of a township may,
whether the area under the jurisdiction of the local author-
ity or the area of the township, as the case may be, is within
ar outside an d water shortage area, apply to the
Minister for a permit to abstract underground water from a
horehale or welt within an onderground water shartage aren
at a rate higher than the maximum rate fixed in terms of
subsection (1).

(8) The Minister may, on an application in terms of
subsection (6) or (7)—

{m mue a permit in writing authorizing the abstraction
of underground water at a rate higher than the maxi-
thum rate fixed in terms of subsection (1), subject to
such conditions as he thinks fit to impose; or

{6} refuse such application.

{9 Anv person to whom a permit has been issued to sink.
deepen or alter a borehole or well in an water
shortage ares may, in the course of such sinking, deepening
or altering, ebstract underground water at a rate higher than
the maximum rate fixed in terms of subsection (1).

(10} Any person who is aggrieved by—

{a}) the maximum rate of abstraction of underground
water fixed in terms of subsection (1) may, within a
period of thirty days from the date of publication of
the notice referred to in that subsection; or

(b) any decision of the Minister in terms of subsection
(8) may, within a period of thirty days from the date
of such decision;

appeal to the Water Court.

(11) On an appeal in terms of subsection (10)—

(v) rcloting to the maximum iaie of absuaction ol
underground water fixed in terms of subsection (1),
the Water Court shall—

(i) direct the Minister to amend; or

(if) confinn; such maximum rate; or

(£} relating to any doei of the Mini in termas of
subsection (8}, the Water Court shall direct the Min-
ister—

(i) to issue or reissue the permit applied for,
subject to such conditions as the Water Court
may specify in such direction; or

(ii) to refuse the application concerned.

{12) A decision of the Water Court in terms of subsec-
tion (11) shall be final.

(13} A person who contravenes subsection (3) shall be
guilty of en offcncc.

72 Measuring and recording underground water
abatracted from boreholes and wells in
underground water control areas and
underground water shortage areas

(1) The Secretary may, by nolice in writing served on

the person concerned, require any person whe is abstracting

underground water from any borchole or well in an
underground water control area or an underground water
shortage area for any purpose—

t2) o provide and install a meter or other measuring

device for measuring and recording the amount of
underground water abstracted from the borehole or
well; and

() to submit at such intervals as may be specified in

such notice rcturna of the undorgrowed watcr al-
stracted from the borehole or well to the Secretary on
forms provided by the Secretary for the purpose.

(2) An officer or any person autherized by the Secretary
may read and inspect any meter or other measuring device
installed in terms of subscction (1) end scal such device in
order to prevent interference with the working thereof,

(3) A person who fails or refuses to ly with a re-
quirement in terms of subsection (1) shall be guilty of an
offence.

73 Obligationa of holders of permits or permission
and persons to whom section 65 applies

{1} Any person to whom—

(@} a permit has been issued in terms of subsection (4),

(6 or (13) of section sixty-eight or in terms of sec-
tion seventy; or

(b} permission has been given in terms of the proviso to

subsection (3) of section sixy-eight; or
{c) section sixty-five applies;
shall in respect of the borehole or well concemed, give to
bccreim)r such particulars in such manner or do such
acts, ineluding the keeping of a record or journal, as may be
presmibed.

{2} An officer or any person authorized by the Secretary
may, in relation to a borehole or well referred to in subsec-
tion (1), at all reasonable imes—

{(a) enter the land in which such borehole or weli is
situated; and

{#) inspect such borehole or well; and

(c) take samples of the material or underground water
abstracted from such borchole or well; and

1G]] mspectandtakcwplesofmyreeordsor]oumal
required to be kept for the purposes of that subsection:
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Provided that he shall not in the exercise of the powers
conferred on him by this subsection enter or search a
dwelling-house without the consent of the occupier thercof.

74 Pormits to attach to land and to be noted on

title deads :

(1) A permit issued in terms of subsection (4), (6) or
(13) of section aluy-eighit or in torms of scction severty
shall—

(@) subject to section seventy-five, attach to the piece of
land on which the borehole or well concerned is
sitwated; and

{h) on transfer of the piece of land referred tn in para-
graph {(a), pass with such piece of land.

{2) The Secretary shall notify the Registrar of Deeds in
writing of the issue or cancellation of every permit referred
to in subsection (1} and the Registrar of Deeds shall
thereupon note such issue or canceliation on the title deed
of the piece of land concerned in the Deeds Registry and in
the appropriate registers.

(3) The owner of any piece of land to which a permit
referred to in subsection (1) atiaches shali, at the request of
the Secretary. produce his title deed in respect of such piece
to the Regigtrar for the purpose of the noting referred to in
subsection (2).

{4) 1f an owner referred to in subsection (3) fails to
produce his title deed for the purpose of the noting referred
to in subsection (2), subsections (3) to (8) of section thirey-
one shall apply, mutativ mutandis, and the reference in
subsection (3) of that section to an interested person shall
be read and construed as a reference to the Secretary.

(5) Whenever the Registrar of Deeds is unable to note
the issue or cancellation of a permit in terms of subsection
(2) because title to the land affected thereby has not been
registered, the Registrar of Deeds shall transmit 1o the
Ministry responsible for lands & record of all permits
attaching to such land.

(6) On the registration of title to land referred to in
subsection (5}, the Ministry responsible for lands shail
cause the record referred to in that subsection to be trans-
mitted to the Registrar of Deeds, who shall thereupon note
on the title deeds of such land and in the appropriate
registers the permit concerned or a cancellation thereof, as
the cazc may be.

75 Allocatlon or apportionment of to use
ofu round water an consolidation or

subdlvision of land

{1) Whenever a piece of land to which a permit issued in
terms of this Part for the use of underground water attaches
is to be consolidated with another piece of land or subdi-
vided, the owner of such land may, prior to such consoli-
dation or subdivision, apply to the Secretary in the
prescribed manner for the allocation, apportionment or
1evisiun ufl such pouuic.

(2) On receipt of an application in terms of subsection
(1), the Secretary shall, after having considered the eco-
nomic consequences of acceding to such application, the
soil conditions of the land concerned and such other factors
as he considors relevant—

(@) accede to such application, subject to such condi-

tions as he thitks fit, and may permit the use of any-

water on a piece of land other than that on which the
borehole or well concemed is situate; or
{#) refusa such application.
(3) Subject to any decision made by the Secretary on an
application in teyms of subsection (1), a permit referred to

in that subsection shall attach to the piece of iand on which
the borehole or well concerned is situated.

(4) The Registrar of Deeds shall—

(@) if the Secretary has acceded to an application in
terms of subsection (2), note the allocation or appor-

. tionment concerned; or

(k) if no application has heen made in terms of subsec-
tion {1) or such an application has been made and re-
Euied, note the attachment referved 1o in subsection
3%

in the title deeds of the comsolidation or subdivisions

concerned and in the appropriate registers:

Provided that if the Registrar of Deeds is uncertain of the
exact location of the borehole or well concerned, he may
decline to act in terms of this subsection until such location.
has been determined to his satisfaction.

76 investigation of use of underground water by
Watsr Court

(1) The Water Court—

(z) shall, when requested to do so by the Minister,
investigate, and report to him on, the abstraction, ap-
propriation, control, diversion or use of underground
water in any area; or

{6y may of its own motion investigate the abstraction,
appropriation, control, diversion ot use of under-
ground water in any area and thereafter direct the
Secretary ta issue, cancel or revise any permit issued
in terms of this Part for the use of underground water
in the area concerned.

{2) If the holder of a permit issued in terms of this Part
for the use of undergrownd water fails to make use of such
permit for a continuous period of three vears. the Secretary
or, if such holder raises an objection thereto, the Water
Court on the application of the Secretary may—

(@) if no use has been made of such permit, cancel such
pennit; or

{d) if partial use has been made of such permit, amend
such permit by reducing the quantity ot underground
waler which may be used in terms of such permit by
such amount as he or it, as the case may be, thinks
fit.

77 Minister may delegats powers under Part Vill to
local authoritles

The Minister may, after consultation with the local dele-

gate authority concemed and the Minister responsible for

. local government and after considering the financial

resources avatlable to such local authority, by notice in the
Gazette—

{a) delegate any of the powers confemred on the Secre-
tary by this Part to a local authority subject to such
conditions as he thinks fit to impose; and

(6) amend or withdraw the powers delegated to a local
authonty wn terms ot paragraph (a).

PART IX
SERYITUDES IN RESFECT OF WATER

78 Interpretation in Part IX

It this Part—

“interested party” means every owner of, and every
holder of a real right in or lease of, land within the area on
or over which a servitude is claimed in terms of section
eighty-ane;

“permanent servitude™ means a servitude other then a
temporary servitude;

607
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“real right” means a real Tight registered in terms of the
Deeds Registries Act {Chapter 20:051 or the Mines and
Minerals Act [Chapter 21:03],

“servitude” means a servitude of abutment, a servitude of
passage, a servitude of purification or a servitude of
storage;

“servitude of abutment™ means the right to occupy and
use by means of water works and the necessary appurte-
nances and structures the banls or bed of a public stream ot
land adjacent thereto or any other land belonging to another
and includes the right of access to and over the area subject
to such right of occupation and use, after giving such notice
as IS reasonable in the circumstances to e Occupier
thereof, for the pwrpose of constructing, inspecting,
maintaining and operating the waler works and the neces-
sary appurtenances and structures concerned or for any
other purpose necessary for the effective cn_]oymcnt of the
rights rcfcrmed to in this dcﬁmhon

“servitude of passage™ means the right to occupy and use
so much land belonging to another as may be necessary for
or incidental to the passage of water and includes the
right—

(ag)h to construct such water works ac may be necessary
for such passage on such land and over, under or
alongside other water works or to enlarge and extend
existing water works; and

(#)  of access to and over the area subject to such right of
occupation and use. after miving such notice as is
reasonable in the circumstances to the occupier
thereof, for the purpose of constructing, inspecting,
maintaining and operating water works referred to in
paragraph (a) or for any other purpose necessary for
the effective enjoyment of the rights refemed to in
tis derinirion;

“servitude of purification” means the right to occupy and
use 50 much land belonging to another as may be necessary
for or incidental to the filtration and purification of water
and processes incidentat thereto and includes the right—
(&) W wonstud such water works as may be neccasary

for such filtration and purification; and

(8} of access to and over the area subject to such right of
occupation and use, after giving such notice as is
reasonable in the circumstances to the occupier
thereof, for the purpose of constructing, inspecting,
maintaining and operating water works referred to in
paragraph {(a) or for any other purpose necessary for
the effective enjoyment of the nghts referred to in
this definition;

“gervitnde nf storage” means the right to occupy and use
land belonging to another by inundating it with water by
means of water storage works, together with such lend—
{a} contiguous to the land so inundated as may be

required to be occupied and used by the holder of the

servitude of storage for the of preventing the
pollution of the water stored by or in the water stor-
age works: and

(f) adjacent to or near the land so inundated as may be
required to be occupied and used for the purpose of
passage, after giving such notice as is reasonable in
the circmustances v the occupicr thereof, for the
purpose of cleansing and maintaining the water stor-
age works or for any other purpose necessary for the
effective enjoyment of the rights referred to in this
definition;

“temporary servitude” means & servitude with a duration
of—

{a} a fixed number of years; or

(b) the period for which it is used for the purpose for
which it is granted, with or without further specifi-
cation of such duration.

79 Acquisition of sarvitudes otherwise than in
terms of Part |X permissible
Nathing in this Part shall be construed as preventing any
peraon from acquiring in aecordance with any othor law a
servitude required in connection with any water works.

80 Certain persons may claim servitudes and
enter on land

(1) Subject to this Part, any person—

o) who holds a right to the use of public water or
underground water or a permit for the use of under-
ground water; or

(b) who is entitled to control or supervise the use of any
water; or

(¢} towhom the Minister, the Regional Water Autharity
or the Agricultural and Rural Development Authority
has agreed to supply water from any water works ac-
quired or constructed or to be acquired or con-
structed by the Minister, the Regional Water

- Autherity or the Agricultural and Rural Development

Authority;

may claim in terms of section eighty-one a permanent or

lemporary servitude,

(2) Any person who wishes to claim in terms of section
sighty ame a permanent or temporwry servitude may, after
giving such notice as is reasonable in the circumstances to
the oceupier of the land concerned, enter on' such land,
other than a dwelling-house thereon, for the purpose of
obtaining the information required for compliance with that
section,

81 Method of claiming servitudes

(1) Subject to this Part, a servitude shall be claimed by
serving on every interested party notice in writing—
(a) requesting the servitude, which request shall spec-
[}

() the locality and nature of any water works
which it is proposed to construct; and
(ii) the line of passage along which water is to be
conducted or the locality in which water is to
he stored or both such line and such locality:
and
(iii} the duration of the proposed servitude; and
(iv) the quantity of gravel, rack, sand, soil, stone or
wood, if any, required from the land concerned
for the purpose of cnnstmcung water works or
works incidental thereto; and
(v) that it is intended to register the proposed
servitude against the title deeds of the land
concerned;, and
{(vi} that any agreement {o such claim is required to
be In writing,
and
(b) inviting him, if he wishes to seek compensation in
respect of any loss or deprivation of rights likely to
result from the grant of the proposed servitude, to
bmit to the glai t, within a period of eixty daye
frétn the date of service of such notice or such longer
peried as a judge may for good and sufficient reason
allow, a statement in writing specifying in detail the
nature of the loss or deprivation of rights likely to be
caused lo the interested party as a resuit of such
grant.
{2) If an interested party referred to in subsection {1}—
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{2) does not, within a period of sixty days from the date
of pervies of the notice referred to in that Fubsection
or such longer period as a judge may for good and
sufficient reason allow—

(i) agree in writing to the request referred to in
paragraph (¢} pf that subsection for the regis-
tration of the proposed servitude agdinst the (i-
tle deeds of the land concemed; or

(ii) agree in writing with the claimant on the right
to compensation, if any, or the amount of com-
pensation payable by the ciaimant or both, as
the case may be;

or

(b) lacks full legal capacity to agree to the request
referred to in paragraph (a) of that subsection;

the claimant shall lodge with the Registrar his claim or the

issue of compensation or both his claim and the issue of

compensalion,

82 Rights, privileges and obligations of Interasted
parties at hearings of clalms or issues of
compensation

An interested party shall—
(g) have the right to appear as a party before the Water
Court on the hearing of a claim or an issue of com-
- pensation or both; and
(b) if he appears-in terms of the right referred to in
paragraph (a)—
{1} have ail the privileges belonging to; and
(ii} be subject to all the obligations which are or
may be impesed o}
a party to proceedings before the Water Court in
terms of this Act.

83 Powers of Water Court in regard to claims or
jssues of compansation

{1} Subject to this section, the Water Court may, on a
claim ledged in terms of subsection (2) of section eighry-

ane—
(2) award the same with or without modifications and
subject ta such conditions as it thinks fit; or
(b) dismiss the same on the ground that—
(i) the servitude claimed does not fall within this
Act; or
(1) the object for which the serviwde is claimcd—
A.  could better be attained by other means;
or
B. is not of sufficient agricultural or other
utility to justify the acquisition of the
propoged servitude;
or
(iii) suwch claim is not made in good faith; or
(iv) the water works concerned are likely to cause
more loss or damage or interference with de-
velapment in the area eoncerned than would be
justified by the benefits that would be derived
therefrom; and shall dismiss such claim if. in
the case of a servitude referred 1o in section 11
of the Communal Land Act {Chapter 20:04],
the Minister responsible for the administration
of that Act has not consented to the granting of
the servitude claimed or a condition fixed by
such Minister in giving its consent cannot be
made binding on the claimant.

(2) Subject to this section, the Water Court may, on an
1ssue of compensation lodged in terms of subsection (2) of
section eighty-one, award or refuse to award compensation
to the interested party concemed in respect of any loss or

deprivation of rights likely to result ftom the grant of the
propossd servitude,

(3} Whenever any diagram showing the land affected
by, and the situation thereon of, the servilude claimed is
sought to be adduced or received in evidence at the heacing
of a claim or issue of compensation lodged in terms of
subsection (2) of saction cighfyone or of both such claim
and such issue, such diagram shall not be admissible in
eviderice before the Water Court unless it has heen pre-
pared in accordance with the Land Survey Act {Chapter
20:12].

(4) Comp tion ded by the Water Court in terme
of subsection (2) in respect of a proposed—

{a) temporary servitude shall not exceed an annual sum
equal to the amount by which the rental value of the
land affected by such temporary servitude is dimin-
ished; or

(b) permanent servitude shall not exceed a sum equal to
the amount by which the market value of the land af-
fected by such permanent servitude is diminished;

together with an amount representing compensation for any

expense or loss which may reasonably be incurred or
suffered directly as a result of the prant of such temporary
servitude or permanent servitude, as the case may be.

{5) In paragraph () of subsection (4)—

“market value” means the market value of the land af-
feeted by the propoced rervitude immediately prine tn the
service of the appropriate notice referred to in subsgction
(1) of section. eighty-one, which value shall be taken to be
the amount which such iand would have realized if sold in
the open market by a willing seller to a willing buyer,
repard being had, when appropriate, to the nature of such
fand, its location and quality and any other fact which may
in the circumstances be relevant.

84 Rights of ownars of land subject to servitudes
of passage
(1} The owner of land subjcct to a servitude of paasage
may pass along the water works concerned any water to the
use of which he is entitled on— _

(z) payment of such proportion of the cost of construct-
ing, enlarging, maintaining or repairing such water
waorks; and

{b) such conditions, other than the payment referred to
in paragraph (a};

as may be agreed or, failing agreement, as may be fixed by

the Water Court:

Fruvided thal, if e scuvitude of passage las tocn ac-
quired by—

(g} the State, a local authority or the owner of a town-
ship; or

(&) any body corporate—

(i} coustiwed disevily by auy coacuuent, includ-
ing an Order in Council made in terms of the
Rhodesia and Nyasaland Act, 1963, of the
United Kingdom; and

(ii) empowered or required by the enactment
referrsd to in gubparsgraph (i) to acquire the
servitude of passage;

such owner shall not be entitled so to participate in the

benefit of such water works.

(2) A person who in terms of this Part constructs water
waorks for the passage of weter, which water works

(z) prevent any owner of land from passing freely over
or on 1o his land; ot
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{8) obstruct the free circulation of water in the drainage
or bakgativn of any land v it fore with any avining
operations thereon;

shall construct, maintam and repair—

(i) such bridges and other works as will make it
convenient and safi to pass over or on to the
land referred to in paragreph {a); or

(ii) such aqueducts, culverts and other works as are
necessary to secure the free circulativn of wa-
ter referred to in paragraph () or prevent inter-
ference with the mining referred to in that

paragraph:
unless he is exempted from the duty to do so by agreement

or otherwise.

(3) In exercising a servitude of passage across a road,
the holder of the servitude of passage shall, after having
obtained the consent of the road authority concemed.
construct, maintain and repair such works as will prevent
inconvenience or danger to members of the public using the
roads in accordance with the instructions of the Secretary,

{4) In subsection (3}—

“rand” and “mad anthority” have the respective mesn.

ings given by section 3 of the Roads Act [Chapter 13:12}.

85 Rights of owners of land subject to servitudes
of storage

(1} A servitude of storage shall not, subject to the terms
of ahy agrecinent ot award by which the servimde or
storage has been acquired, deprive the owner, lessee or
occupier of the land subject to the servitde of storage of
the use, other than use detrimental to the enjoyment of the
servitude of storage, of any part, whether submerged or
uncubmarged, of such land.

(2) The holder of a servitude of storage shall, before
commencing the construction of the -water storage works
concemed, notify the owner of the land subject to the
servitude of storage in writing of—

{(#) hiei tion to truct cuch water ctorage works;
and
(b) subsection (3).

(3} The owner of land subject to a servitude of storage
may, before the construction of the water storage works
cancermed is ecommenced and on
(@) payment to the holder of the servitude of storage of

such share of the costs of constructing, enlarging,
maintaining or repairing such water storage works;
and
(’!} Rilfilmant af ench nnnr“linn!’ nithar than tha payment
referred to in paragraph (a);
as may be agreed or, failing agreement, as may be fixed by
the Water Court, participate in the benefit of such water
storage works in proportion to such share of such cost:

Provided that, if the servitude of storage has been ac-

quired by—
(a) the State, a local authorlty or the owner of a town-
ship; or

{b) any body corporate—

{i} constituted directly by an enactment, including
an Order in Council made in terms of the Rho-
desia and Nyasaland Act, 1963, of the United
Kingdom; and

(ii} empowered or required by the enactment
referred to in subparagraph (i) to acquire the
servimde of storage; such owner shall not be
entitled so lo participate in the benefit of such
water storage works

86 Rights included In servitudes

{!) Every servitude shall include a nght to take gravel,
rock, sand, soil, stone or wood from the land subject to the
servitude for the purpose of maintaining or repairing any
water works thereon on payment to the owner of such land
of such compensation as may pe agreed or, failing agree-
mcnt, ay may be fixed by the Water Court:

* Provided that no gravel, rock, sand, soil, stone or wood

shall he taken from—-

(@) within a distance of five hundred metres of any
afforested or cultivated lands, dwelling-houses or
other structurca, mining works or quarrics; or

(b) forest land as defined in the Forest Act [Chapter
19:05);

without the permission of the owner thereof.
{2) Notwithstanding anything contained in subsection

(1), the Water Coun—

(a} may, if it considers that the permission of the owner
concerned is being unreasonably withheld, authorize
%: taking of gravel, rock, sand, soil, stone or wood

m—

{i} within the distancc referred to in paragraph (o)
of the proviso to subsection (1); or
(ii) forest land as defined in the Forest Act
[Chapter 19:05]; and
(5 shall determine what compensation, if any, is to be
naid hy the hnlder of the servimide concerned to the
owner referred to in paragraph {(a) in respect of any
loss or damage which may result from any taking
authorized in terms of that paragraph.

87 Lapse of servitudes
(1) Ascvitude shiall lapsc—

(@) if the water works specified in the relevant request in
terms of subsection (1) of section eighty-one are not
constructed within a period of three years from the
date of acquisition of the servitude or such longer
period ac may be agreed or, failing agreement, ac
may be fixed by the Water Court; or_

(b)  if the Water Court 50 orders on the ground of non-
use for a continuous period of three years.

* (2) Nothing in subsection (1) shall be construed as dero-

gating from the law relating to the lapse of cervitudes.

88 Holders of serviiudes to construct, malntain

and repair water works

Subject to this Part, the holder of a servitude shall con-
struct, maintain and repair all water works required for the
enjoyment of the serviude.

89 Reglstration of servitudes awarded by Water
Court
{1} The holder of a servitude awarded by the Water

Court shall cause the servitude to be registered against the
title to all pieces of land against and, in the case of a
pracdial servitude, in favour of which the servitude has

‘been awarded.

{2) I within a perlod of ninety days from the date of the
award referred to in subsection (1) the servitude concerned
bas oot been regisiered in terms of that subsection, the
Registrar may apply to a judge for an order compelling the
owner of the land subject to the servitude to produce his
title deed in respect of such land to the Registrar of Deeds
within such period as may be specified in such order.

{3) Subsections (4) to (8) of secton thirh-one shall
apply, mulalis mulandis, after an application in terms of
subsection (2}.
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(4) The cwner of land or any other person in whose
favour a gervitude haa been awwrded by the Water Court
shall bear all the costs of registration of the servitude and
of preparing documents reguired therefor.

90 Registration of servitudes acquired by
agreamant
{1) Whenever a servitude has been claimed and every
interested party has agreed to such claim, such agreement
shall not be binding on any person other thar the parties to
such agreement unless it has been registered against the
title to all pieces of land against which and, in the case of a
pracdial servitude, in favour of which the scrvitude has
been so acquired.

(2) If any party to an agreement referred to in subsection
(1) wishes to register the servitude acquired thereunder and
another party to such agreement fails to produce the
relevant tide deed, the party wishing 50 10 register may
apply to a judge for an order compelling the other party to
produce his title deed in respect of such land to the Regis-
trar within such period as may be specified in such order.

(3) subsections (4) to (B) of section thiry-one shall
vpply, mwails murand(s, aner an applicauun In rms of
subsection (2).

(4) The person acquiring the servitude concerned under
an agreement referred to in subsection (1) shall bear alt the
costs of registration of such servitude and of preparing
ducuments required therefor.

91 Registration of servitudes In Deeds Reglstry

(1) For the purpose of registration of a servitude, there
shall be lodged with the Registrar of Deeds the necessary
registration fees together with-——

(@) in the case of a servitude awarded by the Water
Court, two copies of such award duly certified by the
Registrar:

Provided that no such cop:es shall be lodged
with the Registrar of Deeds until after the expiry nf
the period within which notice of appeat to the Su-
preme Court from such award may be given under
rules governing appeals to the Supreme Court or, if
notice of appeal has been given, until the award of
the servitude has been confirmed on appeal or the
appeal concerned has not been prosecuted of hag
been dismissed; or

(#) in the casc of a servitude acquired under &n agree-
ment referred to in subsection (1) of section ninery,
such copies of such agreement and such other docu-
mems 48 may be required by e Regisoar of Deeds
for the registration of the servitude.

(2) On receipt of the fees and documents referred to in
subsection {1), the Registrar of Deeds shall, if satisfied that
such fees and documents are in order, cause the servimde
vonceiied W be reglsieret vt die dile deeds of all pleces of
land affected thereby and in the appropriate registers in
accordance with the terms of the award or agreement
concerned:

Provided that the Registrar of Deeds may refuse to regis-
ter n servitude referred o in paragraph (#) of subsection (1}
if, in hig opinion, such agreement is not reascnably free
from ambiguity.

(3) If the owner of land subject to a servitude fails to

produce his copy of the title deed of such land for the
purpust of registrmtion, the Regisuar of Deeds shall nowe

the servitude on the title deed in the Deeds Registry and in
the appropriate registers.

(4} After making a note in terms of subsection (3), no
other aot of rogistration shall be moede in reapoct of the
piece of land concerned until such servitude has been
registered on the title deed of the owner of such land.

(5) If the title deed referred to in subsection {4) is for

any reason lodged with the Registrar of Deeds he shall
retain such title deod until the 3on'1tndc ooncermed has boon
registered thereon.

(6) Whenever 8 formal or othet minor alteration in the
wording of a servitude awarded by the Water Court is
required for the purpose of registering the servitude, such
alteration may be made under the signature of the presiding
judge concerned.

(7} For the purpose of registering & servitude which, in
the opinion of the Registrar of Deeds, cannot adequately be
defined by description, a diagram prepared in accordance
with the Land Survey Act [Chapior 20:1.2] shall be submit-
ted to him showing the land subject to, and the situation
thereon of, such servitude.

PART X
WATER POLIXITION CONTROL.

92 Pollution of water an offenca

(1} Subject to subsection (2), a person who causes,
permits or allows—

(@) any organic or inorganic matter, including water
containing such imatier, to be discharged or disposed
of into a public stream or into any private water,
public water or underground water, whether directly
or through drainage or seepage, so as to cause pollu-
tion of the public stream, private water, public water
or underground watcr, aa the case may be; or

(6) any effluent or waste water which has been produced
by or results from the use of water for any purpose to
be discharged or disposed of into & public stream or
into any private water, public water or underground
water. whether directly or through drainage ar seep-

age,;
shall be guilty of an offence.

(2) Subsection (1) shall not apply to a person who—

(a) causes, permits or allows effluent or waste water
which canfarme with such requirements relating to
standards of quality as may be prescribed for the
purposes of this paragraph to be discharged or dis-
posed of into a public stream or into any private wa-
ter, public water or underground water; or

(6) is the holder of a permit issued to him in terms of
subsection (3) and complies with the conditions at-
taching to such permit; or

{c} discherges ar disposes of any matter, effluent or
waste water into any waters in accordance with the
Intand Waters Shipping Act [Chapter 13:06} or the
regulayons made thersunder.

(3) The Minister, after oonsaltahun with the Minister of
Health, may, notwithstanding anything contained in
regulations prescribing requirements referred to in para-
graph (a) of subsection (2)—

(@) issue, subject 1w such condhions as he thinks fit,
permits granting exemption from subsection (1); and

(4) amend or withdraw any permit referred to in para-
graph {a) or amend any conditions subject to which
it was issued.

(4) A person who Is aggrieved by a decision of the
Minister in terms of subsection (3) may appeal against such
decision to the Water Court.
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{5) In a prosecution for an offence in terms of subsec-
tion (1), it sholl not be a defence for the accused to prove
that he did not act knowingly or wilfully:

Provided that, if the accused proves that he took due care
and ail reasonable precautions o prevent thei discharge or
disposal referred to in that subsection, such fact shall be
taken into account in the asacasment of the scntence passcd
on him.

93 Secretary may require persons to take certaln
steps to control or prevent pollution
{13 If, in the opinion of the Secretary, the activitics of
any person may lead to, or are giving rise to, the commis-
sion of an offence in terms of subsection (1) of section
ninety-two, the Secretary may by notice in writing require
such person to take such steps, including all or any of the
following—
ta) the installation of devices to test and monitor the
quality and quantity of gases, liquids or solids—
(i) in any public stream, private water, public
water or ynderground walter; or
(ii) in any effluent or waslte water; or

(b) the sinking of boreholes and wells 1o test and
monitor the guality and quantity of any underground
water; or

() the provision of facilities for the taking of samples
by the Secretary; or

(&) the wsting o1 monitoring ol any efflucnt or wasic
water, privale water, public water or underground
water and the submission to the Secretary of the re-
sults of such testing and monitoring; or

{e) the taking of reasonable measures for the control or
prevention of pollution; or

(i the construction or installation of wotks or devices
for the control or prevention of pollution; or

(g) the preparation and submission to him of a report
giving information concerning his existing or pro-
posed activities:

as the Secretary may specify within such period as the

Secretary may specify.

{(2) Subject to subsection (3), 2 person who, without
reasopable excuse, the onus of proof whereof lies on him,
fails tn comply with a requitement made in terme of
subsection {1} shall be guilty of an offence.

(3) A person who is aggrieved by a requirement made in
terms of subsection (1) may appeal against such require-
ment to the Water Court.

94 Dumies of local authorities in relation o
poliution

(1} A local authority shall—

(a) if if has reason fo befieve that an offence in terms of
subsection (1) of section ninety-two has been or is
likely to be committed within the area under its ju-
risdiction, forthwith report the matter to the Secre-
tary; and

(8) subject to subsection (2), be responsible for control-
ling ot prevention the pollution of any public stream
ur privale watcr, pubdic waler or undergiowd water
within the area under its jurisdiction.

{2) The Minister may in writing, subject to such condi-
tions as he thinks fit to impose—

(@) exempt wholly or in part a local authority from
vomplispve with pursgraph (&) of sulsection (1), aw

(¢y amend or withdraw an exemption referred to in
peragraph (a).

95 Secretary may delegate certain powers to local
authoritiea

The Sectetary may, after consultation with the local
authority concemned and the Secretary of the Ministry
responsible for Local Government and after considering the
financial resources availablie to such local authority—

(a) uelegate in writing o such local authority the powers
conferred on him by subsection (1) of section ninety-
three, subject o such conditions as he thinks fit to
impose; and

(b)) amend or withdraw in writing the powers delegated
to such local authority it terms of patagraph (a).

96 Powers of Water Court on appesl

On an appeal in terms of subsaction (4) of section mineiy-
fwo or subsection (3) of section ninety-three, the Water
Court may— )

(o) confirm the decision of the Minister or the require-
ment of the Secretary or of the local authority con-
cerned, as the case may be, or, if it considers that
such decision or requirement should be varied or set
aside, require the Minister or the Secretary or such
local authorlty 1o vary or set aside his or its decision
or requirement; and

(5} make such order in relation to cosis or otherwise as it
thinks fit.

PART XI .
COMBINED [RRIGATION SCHEMES

97 Interpretation in Part XI

In this Part—

“in't'gsﬁgntoly commitice” mcans on  inveatigstory
committee appointed in terms of section ninety-nine;

“petition” means a petition transmitted in terms of sec-
tion ninety-eight;

“petitioner” means an owner of land referred to in sec-
tion one ninely-eighi,

“scheme” means a combined irrigation scheme referred
to in section ninety-eight..

98 Petltiona for schemes
{f any two or more owners of land congider that—
(a) there should be a combined irrigation scheme for the
area comprising the land owned by them; and
{#) recourse should be had to antificial means of storing
or supplying waler in the ares referred to-in para-
graph (a);
they. shall transmit to the Minister & petition in the pre-
scribed form containing particulars of— :
(i) the reasons why the proposed combined
frrigation scheme is desirabile; and
{ii) the nature of the proposed enmbined irrigation
scheme; and
(iii} the boundaries and approximate extent of the
arca of the proposed combined irrigation
scheme; and
(iv) any land included in the area referred to in
subparagraph (iii) for use for purposes other
than farming purposes and to be used for the
general benefit of the owners of land participat-
ing in the proposed combined irrigation
schetne;
and setting out the names of not less than bwo and not more
than fowr petitionets who are abie and willing to serve on
an investigatory committee,
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99 Reference of petitions to investigatory
committes

On receipt of a petition, the Minister shall, if he is satis-
fied that the petitioners whose names are set out in the
petition own not less than ten per centum of the area of the
land within the area of the proposed scheme—

(z} appoint such petitioners to be members of an
mvestigatory committee and designate one of them
to be the chairman of the investigatory committee;
and

(b) refer the petition to the investigatory cornmittee.

100 Powers and duties of Investigatory committes

{1} An investigatory committee shall, on receipt of a
petition referred to it in terms of section ninety-nine,
cause—

{#} the contents of such petition to be investigated; and

{6} a civil engineer approved by the Minister to prepare
a report on such petition.

(2) The civil engineer referred to in paragraph (b) of
subsection (1) shall—

{u)  sct out in his roport the nature, scopc and approxi-
mate cost of the proposed scheme, together with
such other information as the Minister may specify,
and .

(&) furnish copies of the report referred to in paragraph
(o) to the ouwners of land within the ares which may
be affected by the proposed scheme within such pe-
riod as the Minister may fix; and

(¢} request the owners referred to in paragraph (4) to
notify the investigatory committee concerned within
a period of thirtv davs of receivine such report
whether or not they consent to participate in the pro-
posed scheme and, if they do not so consent, whether
or not they are opposed to the proposed scheme.

(3) The investigatory committee concerned shall, on the
expiry of the period referred to in paragraph (¢) of subsec-
tion {2), transmit all notifications received by it to the

Minister.

(4) If the Minister, on receipt of notifications transmitted
to him in terms of subsection (3), is satisfied that the
owners of not less than two-thirds of the land within the
area of the proposed scheme consent to participate therein
or are not copposed thereto, he shall refer the petition
concerned to the Water Court for consideration and
decision.

(5} If a provosed scheme is—

{a) approved in terms of section one hundred and two,
expenditure incurred by the investigatory committee
concerned in the exercise of its functions in terms'of
this section shall be a first charge against the cost of
the proposed scheme; or

(#) not approved in terms of section one hundred and
two, expenditure incurred by the investigatory
commitiee concerned in the exercise of its functions
in terms of this section shail be bome by the peti-
tioners concemed in such proportions as may be
agrecd or, failing agreement, a3 may be fixcd by the
Waier Court.

10t Consideration by Water Court of petitions

In considering a petition referred to it in terms of sub-
section (4) of section one hundred, the Water Court shall
have regard to— _
{a} the extent and nature of all irrigable land in the area

of the proposed scheme and of any other fand which

is capable of being wrigated by the water which it is
proposed Lo use; and

(&) the economic aspects of the proposed scheme; and

(¢} such matters, other than those referred to in para-
graphs {(a) and (b), as appear 1o the Water Court to
be relevant.

102 Powers and dutios of Water Court in refation
to petitions

(1) The Water Court may, having considered a petition
in terms of section one hundred and one, approve, subject
to such muxdifications as it thinks fit, or disapprove the
scheme set out in the petition.

(2) The Water Court shall, in approving a proposed
scheme in terms of subsection () —

{a) rcquirc the ptitioncrs concerned to form within such
period as the Water Court may specify a company
timited by shares in terms of Part I of the Compa-
nies Act [Chapter 24:03] for the purpose of adminis-
tering such scheme; and

{#) allocate the quantity of water to be used for ioul-
tral purposes, institutional purposes or mifcellane-
ous purposes within such scheme and impose on
holders of individual rights to the use of public water
or of permits for the use of underground water the
obligation to surrender such rights or permits for the
benefit of such scheme as a condition of their par-
ticipation therein:

Provided that no such surrender of such rights to
the use of public water shall have the effect of for-
feiting any priority which such rights mav enjov in
terms of this Act over rights to the use of public wa-
ter which are not embraced in such scheme; and

{c) state the quantity of water allocated to each piece of
" land in such scheme and the maximum expendifre
that may be incurred in carrying out such scheme
unless a higher maximum expenditure is agreed by

the owners of such pieces of land.

(3} The Water Court may, in allocating the quantity of
water to be used within a scheme, allocate for primary
purposes such partion of such quantity of water as it thinks
fit.

{4) The Water Court shall, if water is allocated for use in

terms of subsection {3}—

{a) specify, in respect of each piece of land to which a -
yusnihy of wawr has been allocawd in wims of
paragraph (c) of subsection (2), the maximum
quantity of water which may be so used; and

{8y in the case of a piece of land referred to in paragraph
{a) which has been or is consolidated or subdivided,

1evise dic aaimun yuantivy scferred weoin that
paragraph in respect of such consolidation or appor-
tion such maximum quantity of water or a quantity
of water greater than such maximum quantity be-
tween the subdivisions concerned and the remaining
extent nf such piece of Iand.

103 Allocation of water by Water Court for use in
achemes

The Water Court may within an existing stiieme allocate
water for use for primary purposes, agricultural purposes,
institutional purposes or miscellancous purposes on land
within the area of such scheme for the benefit of the
participants therein,

a13
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104 Alteration of areas within, or quantities of
waler allocated in respect of, achomes

(1) The Water Court may, at the request of any owner of
land affected by an existing scheme who wishes to partici-
pate in such scheme—

(g} authorize the alteration of the area within, or of the
quantity of water sllocoted in rospect of, the sochema;
and

(5 fix the proportion of the cost of the alteration
referred to in paragraph {(a) to be paid by the owner
of land benefiting by such alteration.

(2} In ascertaining the cost refurred to in paragraph (b)
of subsection (13, the Water Court shall have regard to—
(@) the cosi of the alteration concerned; and
(b) the amount of capital expended on the original

scheme;

and may. on good cause shown, allow the incurring of

expenditure in excess of the maximum expenditure referred

to in paragraph (c) of subsection (2) of section one hundred
and two,

105 Allocation of water to pleces of land in
combinad Irrigation schemess may be
cantelled or revised

The Water Court may, if the holder of a piece of land to
which a quantity of water has been allocated in terms of
paragraph {¢) of subsection (2) of section one hundred and
fwa fails without sufficient cause to make full beneficial
use of such allocation, of its own meotion or at the request
of the Minister or any interested party, cancel or revise
such allocation.

106 Liabllity of owners of land benefiting from
sthemes

(1) Any owner of land whose land is affected by a
scheme and for whose land the water from the scheme may
be available shall, save when exempted by the Whater Court
from doing so for good and sufficient reason, b liable 1o
pay to the irrigation company concerned a on of the
moneys which may have been expended on the s

(2) The liability of the owner referred to in subsection
{1) shall, if not at once discharged, be a first charge or
mortgage on his land:

Provided that. if such land is already mortgaged and the
mortgagee does not assent to the scheme concerned such
liability shall rank as a preferent charge next after such first
charge or mortgage.

(3) The proportion of the moneys referred to in subsec-
tion (1Y to be paid by each owner of land shall be deter-
mined in accordance with the quantity of water allocated to
his piece of land in terms of paragraph (¢) of subsection (2}
of section one hundred and two.

107 Allocatlon or apportionment of rights to use
of water on conaoildation or subdlvision of
iand in scheme Aréa

(1) Whenever a piece of land within the area of an exist-
ing scheme is to be consolidated with another piece of land
or subdivided, the owner of such first mentioned piece of
{and shall, prior to such consolidation or subdivision, lodge
with the Regiswar an application for the allucativn w
apportionment of his entitiement to the use of water and
section fifty-rwo shall apply, mutatis mutandis.

(2) An ellocation or apportionment resulting frorn an
application in terms of subsection (1) shalf form part of the
scheme conceed.

(3} In the event of the proposad transfer of a subdivision
of land within the area of a scheme, the transferor shall,

before such transfer takes place, construct to the satisfac-

tion of the Soorctary gush waler worke ac may be necessary
for the supply of water to such subdivision.

{(4) The imigation company concerned shall—
{a) maintain; and
() obtain and conserve a supply of water for; and
(¢) urrange (o1 an eyuwiablc disuibutive of any watcr
diverted or stored by;
any waler works constructed in terms of subsection (3).

PART XN

SAFETY or DAME AMD LARGE Dame

108 Interpretation in Part X

(1} In this Part—

“approved civil engineer” means a civil engineer who
has. been declared to be an approved civil engineer in terms
of subsection (4) of section one hundred and ten;

“approved civil engineering technician” means a civil
engineering technician whe has been declared to be an
approved civil engineering technician in terms of subsec-
tion (4) of section one hundred and ten;,

- “appurtenant works” means any works which contribute
directly or indirect]y to the functioning, operation or saféty
of a dam or large dam and includes—

{a) outlet works and penstocks, pipelines, tunnels and
other water conduits, whether running through the
structure of the dam or farge dam or the abutinents
thereof; and

(b} gated and ungated spillways and erosion control and
energy dissipating works, whether in the structure of
the dam or large dam or separate therefrom; and

{€y anchoring, butressing, Wainage ol vt stabilising
works in original earth or rock slopes, whether
downstream or upstream of the dam or large dam;
and

{dy devices or works for measuring flow, movement,
pore water presgure, seepage, strain, temperature or
uplift pressure, whether in the structure of the dam or
large dam or separate therefrom; and

{e) such works, other than works referred to in para-
graphs (a) to (d), as may be declared in terms of sub-
section (2) to be appurtenant works;

“board of consultants” means a board of consultants
appointed in terms of subsection (1} of section one hundred
and nineteen,

“dam” means a structure, whether constructed or pro-
pased ta be construeted. which. together with its abutments,
appurtenant works and foundations, is capable of diverting
or storing water and which—

(g} has a vertical height of more than eight metres but
less than fifteen metres measured from the non-
overflow crest of the wall of such structure to the
lowest point on the downstream Face of 3uch wall; of

(b) is capable of storing more than five hundred thou-
sand and less than one million cubic metres of water
at high flood level; or

{c) is required 1o pass a design flood of more than two
hunhied, and less than two thowsand, cubic motres of
water per second; or

() is declared in terms of subsection (2) to be a dam;

“dam works” means the alteration, construction, recon-
struction or removal of a dam or large dam;

“design flood™, in relation W a due v Luge Jam, mcans
the estimated maximum flow of water resulting from floods
or other causes, which flow—
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(@) the dam or large dam concerned is required to pass
Ly msans ol spillway or othor discharge facilitics;
and

{(6) is approved or fixed in relation to the dam or large
dam concerned in terms of subsection (3);

“dry freeboard” means the vertical distance between the
water level ottnined when the decign flood is being passed
and the level of the non-overflow crest of the wall of the
dam o large dam concerned;

“high flood level” means the maximum level of water
which can safely be contained by a dam or large dam
withnut encroaching on the dry freeboard thereof:

“large dam™ means a structure, whether constructed or
proposed to be constructed, which, together with its
abutments, appurtenant works and foundations, is capable
of diverting or storing water and which—

{a) has a vertical height of fifieen metres or more
measured from the non-overflow crest of the wall of
such structure to the lowest point on the downstream
face of such wall; ot

() is capable of storing onc million or more cubic
metres of water at high flood level; or

{c} s required to pass & design fleed of two thousand or
more cubic metres of water per second; or

(d) has foundations which, in the opinion of the Secre-
tary as notified to the owner of such structure, may
or do occasion special or unexpected difficulties; or

() in the opinion of the Scerctary as notified to tho
owner of such structure, is a dam of unusual design;
or

(i is declared in terms of subsection (2) to be a large
dam;

“owner”, in rolation to o dam or large dam—

{a) means the person entitled to divert or store water by
means of the dam or large dam; and

(b) includes the legal representative of any person
referred to in paragraph (2} who has died, become
insolvent. is 2 minor or of unsound mind or is oth-
crwise under disability and, in the case of a com-
pany, the liquidator thereof;

“registration certificate” means a registration certificate
issued in terms of subsection (2) of section one hundred
and twelve, subsection (2} of section one hundred and
thirteen, subsection (2) of section one hundred and sixteen
or subsection (2) of section one kundred and eighteen.

{2) The Secretary may, by notice in writing given to the
owner of the dam or large dam concemed-—

{a) declare any works, other than works referred to in
paragraphs {q) to (4) ot the dehmbon of
“appurtenant works” in subsection (1), to be appur-
tenant works; .

(b} declare any structure, other than a structure referred
to in paragraphs (a) to (¢} of the definition of “dam”
in subscction (1) or in paragrapha {a) to (¢} of the
definition of “large dam” in that subsection, which,
together with its abutments, appurtenant works and
foundations, is capable of diverting or storing water
to be a dam or large darn, as the case may be;

for the purposes of this Part.

(3) The Secretary may approve or fix, in relation to a
dam or large dam, & flow of water as the design flood
thereof.

109 Minister may grant exemptions
(1) The Mimister may, by nolice in writing and subject to

such conditions as he may impose, exempt any person from
compliance with all or any of this Part in respect of any

large dam, dam or dam works which is or is proposed to be
constructed in rospoct of any public otrcam whish forms
any part of the interational boundary of Zimbabwe.

(2} The Minister may at any time withdraw or amend
any exemption granted in terms of subsection (1).

110 Approved civil engineers and approved civil

enginesering technicians

(1) A person who wishes to become an approved civil
engineer or an approved civil engineering technician shall
apply in and the prescribed manner to the Secretary to be
dectared an approved civil engineer or approved civil
engineenng lechnician, as the case may be, in terms of
subsection (4).

{2) On receipt of an application in terms of subsection
(1), the Secretary shall refer the application to an advisory
panel for consideration and recommendation:

Provided that the Secretary may, if he considers that the
application does not provide sufficient information con-
ceming the applicant, require the applicant to furnish the
Secretary with such additional information concerning the
applicant as the Secretary may specify before so referring
ihe application.

(3) An advisory panel shall-—

{a) be appointed by the Secretary; and

(b} consist of two or more civil engineers who have
wide experience of the design and construction of
datns and large dams or SUch other experience us the
Secretary may approve; and

(¢) consider and make recommendations on applications
or matters referred ta it in terms of subsection {2} or
{5), as the case may be.

(4) The members of any aovisory panel shall be paid
from moneys appropriated for the purpose by Act of
Parliament such reruneration or allowances or both as the
Minister, after consultation with the Minister responsible
for finance, may fix.

(3) On receipt of @ revommendation frous wn wlvisory
panel on an application in terms of subsection (1), the
Secretary shall— '
(@) if he considers that the applicant possesses the

necessary qualifications for and experience of dam
works and iz a fit and proper person, accede to the
application and, by notice in the Gazette, declate the
applicant to be an approved civil engineer or an ap-
proved civil engineering technician, as the case may
be, subject to such conditions as he thinks fit to im-
pose, or

{#} refuse the application;

Provided that the Secretary shall, before refusing
an application, afford the applicant an appertunity to
satisfy the Secretary that he does possess the neces-
sary qualifications for or experience of dam works or
is & 1I[ and proper person, 2s the case may be.

{(6) The Secretary may, if he thinks that—

(@) the declaration of an approved civil engineer or
approved civil engineering technician sheuld be
withdrawn; or

{y) the condirions subject o which the declaration ol an
approved civil engineer or approved civil engineer-
ing teghnician was made should be amended;

refer the mditer to an advisory panel for consideration and

recommendation.

{7y On receipt of a recommendation from an sdvisury
panel on a matter referred to it in terms of subsection (5},
the Secretary shall—
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(@) if he considers that the declaration of the approved
vivil vugiueer or approved civil cngincoring techni-
cian concerned should be withdrawn or that the
conditions subject to which such declaration was
made should be amended, by notice in the Gazetre,
withdraw such declaration or amend such conditions:

Provided that, if such withdrawal ar amendment
will or is likely to prejudice such approved civil en-
gineer or approved civil engineering technician, the
Secretary shall, before withdrawing such declaration
or amending such conditions, afford such approved
civil engineer or approved civil engineering techni-
cian an opportunity to satisfy the Secretary that such
declaration should not be withdrawn or that such
conditions should not be so amended; or

1h)  take no agtion in such matter.

{8) In this section—
“advisory panel” means an advisory panel appointed in
terms of subsection (3).

111 When dam worka in respect of dams may be

commenced
(1} Subjert 1w Pan VI, no persun shall comnncive auy

dam works in respect of 2 dam other than action referred ta

in section one hundred and twenpy-two or ong hundred and

nfsie;my-three. until the expiry of a period of thirty days

ater—

(@) an approved givil engineor or approved civil engi-
neering technician has—

(i) prepared a desipn, together with plans and
specifications, of the proposed dam works; and
certified the adequacy and safety of such
penposed dam works and, in the case of modi-
fications to an existing dam, that the adequacy
and safety of such dam will not be prejudiced;
and :
the owner of the dam has submitted to the Secretary

in the prescribed manner, together with such fee as
may be prescribed, such details of the design, plans

and specifications prepared in terms of paragraph (a)
as may be prescribed, together with the certificate of
adequacy and safety referred to in subparagraph {ii)
of that paragraph.
{2) The Secretary may requite the owner of the dam
cancerned—
(@) to provide such additional information; and
(4) 1o modify such design, plans and specifications in
such manner; and
{c} to provide such additional certrhicates of adequacy
and safety:
as, and within such period as, the Secretary may specify.
(3) A person who—
{a) commences dam works in contravention of subsec-
tion (1 or
(/) fails without reasonable excuse to comply with a
(c)

Iy

4

requirement made in terms of subsection (2); or
heing the owner of the dam cencemed, fails to

ensure that the dam works in respect of such dam are

completed in accordance with the dedwils submiued
in terms of subsection {1} and to the satisfaction of
an approved civil engineer or approved civil engi-
neering technician;
shall be guilty of an offence.
{4) Il during the execulion of the dam works concemed
the owner of the dam concerned wishes to modify the
Jdetails submitted in terms of subsection (1), subsections

(1), (2) and (3) shall apply, mutatis mutandis, in respect of
such modification.

112 Duties of owners on completion of dam works
in raspect of dama snd reglstration
(1) The owner of a dam shall, within a period of—

{@) thirty days from the completion of any dam works in
respect of the dam, notify the Secretary in writing of
such completion; and

{4} one hundred and twenty days from the compietion of

any dam works in respect of the dam or such longer
period as the Secretary may allow, submit to the Sec-
retary—

(i) areport in the preseribed form; and

{ii) such plans certified as true and correct by the
approved civil enpineet or approved civil engi-
neering lechnician concerned, as the case may
he, af such dam warks as completed as may he
prescribed; and
a completion certificate in the prescribed form
of the adequacy, safety and completion of such
dam works, signed by the approved civil engi-
neer or a:rproved civil engineering technician
concermned, as the case may be; and
in the case of dam works other than the
construction of a dam, the registration certifi-
cate, if any, issued in respect of the dam; and
when requested by the secretary to do so, such
Turitlier infonuativg as dhe Souicluy way spows
ify.

(2) On receipt of the report, plans and completion cer-
tificate and any registration certificate or further informa-
tion submitted to him in terms of subsection (l), the
Scorctary shall— :

{¢) in the case of the construction of a dam, register the
* dam and issue to the owner thereof a registration
certificate in the prescribed form; or i

in the case of dam works other than the consttuction
ar remiavval of a dam, which dam was constrocted——

(i) before the appointed date, register the dam; or

(ii) afier the appointed date, amend the registration

of the dam;
and issue to the owner concerned a registration
certificate in the prescribed form or amend the regis-
tralion cattificate concerned and return it to such
owner, as the case may be; or
in the case of the removal of a dam constructed—

{t) before the appointed date and in respect of
which no registration certificate has been is-
sucd, nule sudli isiuuval, w
after the appointed date, cancel both the
registration of the dam and the registration
certificate concerned.

(33 The owner of a dam who contravenes subsection (1)
shall be guilty of an effenec.

113 Reporting of dams in certain arsas

{1) If the Secretary considers it necessary or desirable to
do so, he may, by notice in the Gazette and in 4 newspaper
circulating in the area concerned, require the owners of
existing darns within the area specified in such notice to
notify bim in writing, within such period as may be
specified in such notice, of such particulars as he may in
such notice specify in respect of such dams, whether or not
section one hundred and twelve have been complied with in
reapect of such dams.

{2} On receipt of the details submitted to him in terms of
subsection (1), the Secretary shall, in the case of a dam in

(it}

(iv)

(v)

&)

(€

(i)

-+ hapter 20 22]
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respect of which no registration certificate has been issued,

register the dam and issue to the owner thereof a registra-
tion certificate in the prescribed form:

Provided that the Secretary may, in registering such dam,
require such owner to comply within such period as the
Secretary may specify with such conditions as the Secretary
may consider necessary for the protection of persons and
property.

(3) A person who fails to comply with a requirement
made in terms of subsection (1) or the proviso to subsection
(2) shal! be guilty of an offence.

114 When 0am works in respect of large dams
may be commenced

(1) Subject to Part V, no person shall commence any
dam works in respect of a large dam, other than action
referred 0 in sechion one Mundred and tweniy-two or one
hundred and twenty-three—

(@} until—
(i) an approved civil engineer, assisied by such
qualified engineers, geologists and other spe-
cialists as the Secretary may require, has—

A, prepared & desipn, together with plans
and specifications, of the propoused dam
works; and

B. certified the adequacy and safety of the

proposed dam works and, in the case of
modifications to an existing dam or large
darn, that the adequacy and safety of such
dam or large dam will not be prejudiced;
and
the owner of the large dam has submitted to the
Secretary i the prescnbed manner, together
with such fee as may be prescribed, such de-
tails of the design, plans and specifications
prepared in terms of subperagraph (i) as may
be prescribed, together with the certificate of
adequacy and safety referred to in that aub-
paragraph, and the Secretary has approved in
writing such detzils: and
the expiry of a period of ten days afier the
owner of the large dam has given notice in
writing to the Secretary of the proposed com-
mencement of such dam works; or
after the expiry of a period of twelve months from
the date on which the Secretary approved the details
referred to in subparagraph (ii) of paragraph (g):
Provided that that Secretary may, on the applica-
ton in writing of the owner concerned, extend such
period for such farther period or periods in aggregate
not exceeding thirty-six months as the Secretary may
specify.
{2) The Scorctary moy, buforc approving the details
referred to in subparagraph (ii) of paragraph (a) of subsec-

tion (1), require the owner of the large dam concerned—

(i)

(i)

(b)

(a) to cause such further investigations to be made; and

(&} to provide such additional information; and

{¢) 1w modify the design, plans and specifications
concerned in such manner; and

{d) to provide such additional certificates of adequacy

and safety;
as, and within such period as, the Secretary may specify.
(3) A person who commences dam works in contraven-
tion of subsection () shall be guilty of an offence.

. {8

115 Supervision of dam works in reapect of large
dams

(1) The owner of a large dam referred to in section one
hundred and fourteen shall cause an approved civil
engineer—

(¢} to arrange for the adequate supervision of the
progress of the dam works concerned for the purpase
of securing compliance with the design, plans and
specifications approved in respect of such dam
works; and

to maintain up-to-date drawings of the dam works
concemed; and

if so required by the Secretary, to submit 1o the
Secretary such progress reports on the dam works
concerned within such periods as the Secretary may
specify.

(2) The owner referred to in subsection (1) shall, if the
approved civil engineer concerned considers that medifica-
tions to the details approved in respect of the dam works
concerned are necessary—

{g) notify the Secretary in writing of; and
() obtain the approval in writing of the Secretary to.
such modifications before causing the same to be made.

(3) The Secretary and any person authorized thereto in
writing by him may, at any time during the progress of any
dam works in respect of a large dam, have access 1o such
dam works for the purpose of inspection,

(4) The Secretary may, as a result of information re-
ceived during the progress of dam works in respect of a
large dam, require the owner thereof to cause the approved
civil engineer concerned to modify any design, plans or
specifications relating to such dam works.

(5) The owner of & large dam who contravenes subsec-
tion (1) or (2) or fails to comply with a requirement made
in terms of subsection (4) shall be guilty of an offence.

116 Duties of ovmers on compistion of dam works
in respoct of large dams and registration
(1) The owner of a large dam simli, within a period of—

{c)

{a) thirty days from the completion of any dam works
respect of the large dam, notify the Secretary in
writing of such completion; and

() one hundred and twenty days from the compietion of

dam works in respect of the large dam or such longer
period ag the Secretary may allow, submit to the Sec-
retary—

(i} areport in the prescribed form; and

(iiy such plans cenifled as true and currect by che
approved civil engineer concemed of such dam
works as completed as may be preseribed; and
a completion certificate in the prescribed form
of the adequacy, safety and completion of such
dam works, signed by the approved aivil engi
neer concermned; and
in the case of dam works other than the
consiruction of a large dam, the registration
certificate, if any, issued in respect of the damn
or iarge dam.

{2) On receipt of the report, plans and completion cer-
tificate and any registration cenificate submitted to him in_
terms of subsection (1), the Secretary shall, if he is satisfied
that the dam works concerned are adequate and safe—

(n) in the case of the construction of a large dam,
register the large dam and issue to the owner thereofl
a registration certificate in the prescribed form: or

(i)

(iv)

617

[Chapter 20:22]



ss 118117

WATER ACT

(6) in the case of dam works other than the construction
or remaval of a large dam, which large dam was
constructed—

(i} before the appointed date, register the large
dam; or

(ii} after the appointed date, amend the registration
of the large dam;

and 1ssuc to the owner comcerned a registration

certificate in the prescribed form or amend the regis-

tration certificate concerned and retorn it to such

ownger, as the case may be, or

{¢) in the case of the removal of a large dam con-
atructed—

(i) before the appointed date and in respect of

which no registration certificate has been is-

sued, note such removal; or
(i) afer the appointed date, cancel both the
registration of the large dam and the registra-
tion certificate concerned.
(3) The owner of a large dam who contravenes subsec-
tions (1) shatl be guilty of an offence.
117 Pericdic Inspections of large damas
{1} ‘The owner of a large dam shall—

(@) cause an approved civil engineer to prepare instruc-
tions relating to the maintenance and operation of the
large dam; and

(b} cause the large dam to be maintained and operated in
scoordonos with instruations prepared in terme of
paragraph (#) and with such additional instructions
as the Secretary may from time to time give to him;
and .

{¢) cause such detailed measurements and observations
of the large dam to be mode by such person in such
manner and at such intervals as the Secretary may
require; and

(d)y whenever requested to do so by the Secretary and. in
addition, before the end of the month of June or of
such other month as the Secretary may specify im-
mediately foliowing—

(i} the first season during which water was
diverted or stored by; and

(ii) the first season during which water spilled
from; and

(iii} each ’sucussive period of five years reckoned
from the date of completion of construction of;
the large dam, cause a detailed engineering in-
spection of the large dam to be carried out by
an approved civil engineer; and

(e) within a period of thirty davs from the date of
completion of—

(i) any measurements and observations made in
terms of {c) submit to the Secretary
such report thereon as the Secretary may spec-
ify; and

[ii) aft{y deralied engineering inspecdon carried out
in terms of paragraph ()} submit to the Secre-
tary such report thereon as the Secretary may
specify, together with a summary of the main-
tenance measures carried out since the date of
completion of the large dam or of the previous
such detailed engineering inspection, as the
case may be,

{2) The Secretary or any person authorized by him in
writing may at any time carry out a detailed engineering
ingpection of a large dam.

{3) The owner of a large dam shall provide the Secretary
or person authorized in terms of subsection (2) with such

assistance and facilities in the carying out of the inspection
referred to in that subsection as the Secretarv or such
person may reasonably require.

{4) If, as a result of any measurements and observations
made in terms of paragraph (¢) of subsection (1) or of a
detailed engineering inspection carried out in terms of
paragraph (d) of that subsection or in terms of subsection
(2) or of 2 report submitted in terms of paragraph {e) of
subsection (1), the Secretary considers that the large dam
concerned is inadequate or unsafe, he may require the
owner thereof to remedy, within such period as the Secre-
tary may specify, the inadequacy or lack of safety com-
cemned w0 the satisfaction of the Secretary.

{5) T the owner of a large dam fails to comply with 2
requirement made in terms of subsection (4)—

(@) without reasonable excuse the onus of proof whereof
lies on him, he shdll be guilty of an offence;

{6} the Secretary may himself remedy the inadequacy or
lack of safety concerned as a charge, in the first in-
stance, against moneys appropriated by the Legisla-
ture for the purpose and recover the cost of so doing,
together with interest on such cost, from such owner
by doing cither or both of the following

{i) proceeding in a court of competent jurisdiction
against such owner; or .

(ii) if such owner is the owner of the piece of land
on which the large dari: or a portion thereof is
situated, directing that the Regictrar nf TNesds
make a note on the title deeds of such piece of
land and in the appropriate registers.

(6} On receipt of a direction made in terms of paragraph
(b) of subsection (5}, the Registrar of Deeds shall make the
nate cpecifiad in enrch dirsctinn

(7) The owner of the piece of land referred to in sub-
paragraph (ii) of paragraph (b} of subsection (5) shall, at
the request of the Registrar of Deeds, produce his title deed
in respect of such piece for the purpose of the noting
referred to in subsection (&).

(8) If an owner referred to in subsection (7) fails to
produce his title deed for the of the noting referred
to in subsection (6), subsections (3) to (8) of section thirty-
one shall apply, mutaiis mutandis, and the reference in
subsection (3} of that section to an interested person shall
be read and construed as a reference to the Registrar of
Deeds

{9 A note made in terms of subsection (6) shall consti-
tute a hypothecation of the piece of land concerned—

{a} ranking from the datr on which such notice was
made; and

(8) for the amount stated therein, together with interest
thereon;

until such time as the amount and interest referred to in

paragraph (5) have been paid to the Secretary.

(10) The Registrar of Deeds shall not pass transfer of a
piece of land hypothecated in terms of subsection (9) unless
the Secretary has by notice in writing, sent to the Registrar
of Deeds, released such piece of land from such hypothe-
cation.

(11) A person who contravenes subsection (1) or (3)
shatl be guilty of an offence.

(12) In this section—

“interest” means interest-—

(@) at a rate of five per centim per annum above the
current rate of interest charged by the State in re-
spect of loans to municipalities; or
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(b) al a rate, being a rate less than the total rate of
itterest referred to in paragraph (a), fixed by the
Minmister with the consent ot the Mimster responsible
for finance,

118 Secratary to recelve information concerning,

and to approve, existing large dams

{13 The owner of a large dam existing at the appaintad
date shall, within a period of six months from the appointed
date, submit 10 the Secretary such drawings, plans, records
and reports relating to the construction of the large dam and
its subsequent maintenance and operation as may be
available to such owner,

(2) The Secretary—

() may require an owner referred to in subsection (1) to
carty out surveys and produce up-to-date drawings
of the large dam concemned within such period and in
such manner as the Secretary may specify; and

{#} shall, it he is satistied with the standard of construc-
tion, maintenance and operation of the large dam
concerned, register such large dam and issue to the
owner thereof a regisiration certificate in the pre-
seribed manner:

Frovided that the Scorctary may, in rogistering
such large dam, require such owner ta comply within
such period as the Secretary may specify with such
conditions as he may consider necessary for the
protection of persons and property.

{3} The owner of a large Jaun whw wonliavencs subscus
tion (1) or fails to comply with a requirement in terms of
paragraph {a}, or the proviso to paragraph (b), of subsec-
tion (2) shall be guilty of an offence.

119 Secretary may appoint board of consultants

(1) The Secretary may, if—

(a) the safety considerations relating to a dam or large
dam in his opinion so reguire; or

(b) he is not satisfied with the standard referred to in
paragraph (4) of subsection (2) of section one hun-
dred and eighteen; or

{c) the awner of the large dam concerned has failed to
comply with a requirement made in terms of subsec-
tion (4) of section one hundred and seventeen or the
proviso to paragraph (&) of subsection (2) of section
ona hundrad and eightaen;

or shall, if he is requested to do so in writing by the owner

of a darn or large dam and such owner gives security for

the remuneration, allowances and costs referred to in

subsection (4), appoint a board of consultants to report to

him on anv action to be taken in relation to the dam or large

dam concerned or to any design, drawings, plans, records,

reports or specifications relating thereto.

{2} A board of consultants shall consist of two or more
engineers who have—
fay had wide experience of the design and construction

of dams and large dams; and
(5) not previously been associated with any dam works
in respect of the dam or large dam concerned.

(3} A member of a board of consultanis shall be paid
such remuneration and allowances as the Minister, with the
consent of the Minister respongible for finance, may fix.

{4) The remuneration and allowances referred to in
subsection (3) and any costs incurred by a board of con-
sultants in the exercise of its functions shall be paid out of
moneys appropriated by Act of Parliament for the purpose:

Provided that the Minister may, if he decides that the
owner of the dam or large dam concemned should pay the

whaole or any part of such remuneration and allowances and
of any costs so incurred, together with such costs incurred
by the Siate in connection with the exercise by the board of
consultants of its functions as the Minister may specify,
deduct such whole or part from security given in terms of
subsection {1} or recover the same from such owner by
action in a court of competent jurisdiction.

(5) If the owner referred to in the proviso to subsection
{4} is aggrieved by a decision of the Minister in terms of
that proviso, such owner may appeal to the Water Court
against such decision.

{6} On an appeal in terms of subsection (5}, the Water
Court may—

(a) confimm the decision of the Minister or, if it consid-
ers that such decision should be varied or set aside,
require the Minister to vary or set aside his decision:
and

{8}y make such order in relation to costs or otherwise as it
thinks fit.

120 Secretary may require owner to carry out dam
waorks

(1) On receipt of a report made by a board of consult-
ants, the Secretary may require the owner of the dam or
large dam concemed to carry out such dam works as the
Secretary considers to be necessary within such period as
he iy spevily.

(2) Ifthe owner of a dam or large dam—

{a} carries out the dam works concerned in accordance
with a requirement made in terms of subsection (1),
the Secretary chalfl register or amend or cancel the
registration of, as the case may be, the dam or large
dam concerned and issue a registration certificate or
amend or cancel the registration certificate con-
cemed accordingly; or

(hy Tails, without reasonable excuse the onus of proof
whereof lies on him, to camy out any dam works
concerned in accordance with a requirement made in
terms of subsection {1), he shall be guilty of an of-
fence; or

{¢} fails to carry out the dam works concerned in
accordance with a requirement made in terms of sub-
section (1), the Secretary May carry out such dam
works as a charge, in the first instance, against mon-
eys appropriated by Act of Parliament for the pur-
pose and recover the cost of so doing. toeether with
interest on such cost, from such owner by doing ei-
ther or both of the following—

(i) proceeding in a court of competent jurisdiction
against such owner; or

(ii) if such owner is the owner of the pices of land
on which the dam or large dam or a portion
thereof is situate, directing that the Registrar of
Deeds make a note on the title deeds of such
piece of land and in the appropriate registers,
whereupon subsections (6) to (10) and (12) of
section one hundred and seventeen shall apply,
mutatis mutandis,

and shall register or amend or cancel the registration,
as the case may be, of the dam or large dam:
concemed and issue a registration certificate or
amend or cancel the registration certificate
concemed accordingly.
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121 Rights of access, inspection, investigation
and survey of Secretary and authorized
persons

(1) The Secrctary or any person authorized thereto by
him in writing may— :

{a) have access to the site of any dam works, whether
rroposed Or in progress, or to any existing dam or
arge dam for the purpose of inspection; an

{6) if, in the opinton of the Secretary, it 15 necessary to
do so in order to establish the adequacy and safety or
otherwise of any dam works referred to in paragraph
(a), carry out surveys and conduct investigations,
whether by Jrilling, sacavatiog, miaing or otherwisc.

(2) The provisos to paragraph 12 of the Schedule shall
apply, muiatis mutandis, in relation to the exercise of any

powers in terms of subsection (1).

122 Procedure In emergencies

{1) If the owner of a dam or large dam learns of any
sudden or unprecedented flood or alarming or unusual
circumstance or occurrence, whether anticipated or exist-
ing, which may affect adversely the dam or large dam, he
shall, in addition to discharging any duty, liability or
obligation imposed on him by or under any other law—

(a) forthwith take all such steps as may be reasonable
and practicable for dealing with the flood, circum-
stance or occurtence, as the case may be; and

(d) as soon as practicable and by registered letter notify
the Scuctay, as lully as pussible, ul’ thic Quud, vii=
cumstance or oceurrence, as the case may be, and of
the action he has taken or proposes to take in terms
of paragraph (a).

(2) If the Secretary, whether or not he has been notified
in tenna of subacction {1), considers that a dem or Jarge
dem i3 in any way endangered he fay require the owner of
the dam or large dam to take such action as he may specify
to deal with the situation either forthwith or within such
period as may be specified by the Secretary.

{3) Ifthe Secretary after being notified by the owner of a
dam or large dam ir terms of subsection (1) considers that
the steps taken or proposed to be taken by the owner are
inadequate or pot sufficiently timely for dealing with the
situation he may require the owner to take such action as he
may specify to deal with the situation either forthwith or
within such period as may be specified by the Secretary.

{4) An owner who has been required by the Secretary in
terms of subsection {2) or (3) to take any action shall—

(@) by registered letter notify the Secretary immediately
after commencing to take such action; and

(5} report to the Secretary within a period of forty-eight
hours after commencing to take such action on the
progress and results of such action; and

{c) comply with such other instructions as the Secretary
may from time to time give to him.

{5) If the owner of a dam or large dam fails to comply
with a requirernent made in tetms of subsection (2) or (3)
or to notify or report to the Secretary in contravention of, or
to comply with any requirement made by the Secretary in
terms of, subsection (4)—

(a)  wilkwut reasvnable cacuye the prowl whercof lics wn
him, such cwner shall be guilty of an offence; and

{5) the Secretary may take such action as he thinks fit as
a charge, in the first instance, ageinst moneys
appropriated by Act of Parliament to the purpose and
recover the cost of o doing, together with interest on
such cost, from such owner by doing either or both
of the fotiowing—

(i) proceeding in a court of competent jurisdiction
against such owner; or

(ii} if such owner is the owner of the piece of land
on which the dam or large dam or a portion
thereof is situate, directing that the Registrar of
Deeds make a note on the title deeds of such
piece of land and in the appropriate registers,
whereupon subsecuons (6) w 10 and (12} ol
section one hundred and seventeen shall apply,
mutatis mutandis.

(6) An owner of a dam or large dam who, without rea-
sonable excuse the proof whereof lies on him, contravenes
subscction (1) shall be guilty of an offence.

123 Procadure in smergencies arising during
execution of dam worke

(1) If, during the execution of any dam works in respect
of a dam or large dam, any sudden danger is posed to any
works or structure connected therewith, and such danger
renders it necessary to carry out immediate dam works
atherwise than in accordance with the details submitted in
terms of section one hundred and eleven or one hundred
and fourteen in respect of the dam or large dam, as the case
may be, the owner of the dam or large dan—

(@) shall immediately commence the latder dam works
notwithstanding that he has not complied with sub-
section {4) of section one hundred and efeven or
subsection (2) of section one hundred and fifieen;
and

(5  shall, within fourteen days after taking any action in
terms of paragraph (@), notify the Secretary by regis-
tered letter as fully as possible of such action and of
the circumstances necessitating it.

(2) Any owner of a dam or large dam who, without
reasonable excuse the proof whereof lies on him, contra-
venes subsection (1} shall be guilty of an offence.

124 Liabllity not to attach to State or Minister or
a?om or smployes of State in certain
giroumstancos

(1) Without prejudice to any defence or limitation which
may be availsble in terms of any law, no liability shall
aftach to the State, the Minister or any agent or employee of
the State in respect of any loss, damage or injury sustained
by any perzon as a result of the exercise or performance or
purported exercise or performance of or the omission to
exercise or perform any power or duty conferred or
imposed on the Secretary or any person authorized by him
by or in terms of this Part unless the act or omission to act
concerned was in bad faith or neglicent.

(2) Nothing in this Part or done in terms thereof shall be
construed as relieving the owner or person in charge of a
dam or large dam of any duty, liability or obligation
imposed on him by or under any other law in respect of the
dam or large dam.

PART X11
GENERAL

125 Service of notices, orders and other
documants
(1) Subject to subsection (3)—

(a) any notice, order or other document required by or in
terms of this Act to be given to or served on any per-
son shall be deemed to be effectually served if—

(i) delivered personatly to him; or
(ii) left at his abode or place of business; or
{iii) sent by registered letter to his address; or
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(iv) in the case of a person who is absent from and
has lelt vo kuown representative in Zinbabwe,
published in the Gazette;

(&) service of a notice, order or other document referred
to in paragraph {a} on a person authorized to repre-
sent another shall be deemed to be service of such
notice, order-or other document on the person repre-
sented,

(2) In the case of a body corporate or partnership having
no domicile or office in Zimbabwe, any person in charge of
the property of the body corporate or partnership in
Zimbabwe shall be deemed o be authorized to represent it
for the purpose of paragraph (4) of subsection (1).

(3) Nothing in this section shall prevent any person to
whom a notice, order or other document referred to in
subsection (1) has not been delivered personally from
proving that, through no fault of hig own or of his represen-
tative, as the case may be, such notice, order or other
document never came to his knowledge.

126 Validity of defective notices, orders and other
documents

- Any notice, order or other document authenticateéd or

issued by any officer in terms of this Act shall be valid

from the date of authentication or issue thereof, notwith-

standing any-—

(a) defect of form therein; or

() want of authority un the pant of such ofTice if the
requisite authority is subsequently conferred on such
officer.

127 Offancas and penaltias
{1} Any person who, without lawful excuse the onus of
proof whereof lies on him—

{a) alters, enlarges or obstructs any water works or
defaces, destroys or moves any beacon, lawful mark
or other appliance or structure made or erected in
connection with such water works; or

(by abstracts, diverts, stores or uses any public water,
including water—

(i) to which the Minister has obtained a tight; or
(ii) which is subject to the control of the Minister;
in terms of section thiryy-seven; or

ic) alters or interieres with the flow of the water of any
water works or_of a public stream or interferes with
the distribution of such water or, after service on him
of notice from the Minister or any officer authorized
by him to refram from doing so, abstracts more of
such watcr than he is ontitled to abstract or uses such

_ water in a manner prohibited by this Act; or

(@) while liable for the maintenance of or using any
water works, to the prejudice of others—

(i) fails properly to maintain and to keep in repair;
or

(i) .wastes of does not take due precaution to
prevent the waste of water from; the water
works: or

(e)  wastes the water of a public stream; or

being the awner of any land, fails, after service on

him of notice from the Minister or any officer

authorized by him of such failure, to put an end to

waste of water resulting from the act or omission of a

lessee or accupier or other person deriving rights

from such owner and no longer present on the land;
or

(g) constructs any borehole, shaft, well or other work or
does any other thing which is intended to have the

effect of abstracting water lawfully diverted or stored
by another person; or

(A) interferes with the banks, bed or course of a public
stream or any marshes, springs, swamps or vleis
forming the source of a public stream or found along
its course; ot

(i}  contravenes section iy or of Part VII; or

(/Y . hinders or obstructs any officer or person authorized
by the Secretary in the exercise of any power con-
ferred on him by this Act; or

(k)  fails to comply with any provision of this Act or with
any requirement or order made or conditions fixed in
terms thereof with which it is his duty to comply; or

()  abets or aids or knowingly permils any act or default
referred to in paragraphs (a) to (),

shall be guilty of an offence and liable, subject to subsec-

tions (3) and (4)— .

(i) in the ¢ase of a first conviction, to a fine not
exceeding five hundred dollars or to imprison-
ment for a period not evereding siv wonths o
to both such fine and such imprisonment; or

(ii} in the case of a second or subsequent convic-
tion, o & fine not exceeding one thousand dol-
lars or to imprisonment for a period not
exceeding one year or to both such fine and
such imprisonment.

{2) A person who is guilty of an offence in terms of Part
X or XT1 shall be liable, subject 1o subsection (3)}—

(a) in the case of a first convigtion, to a fine not exceed-
ing five hundred dollars or to imprisonment for a
period not exceeding six months or to both such fine
and such imprisonment; or

{#)  in the case of o second or subsaquent conviction, to a
fine not exceeding two thousand five hundred dollars
or ta imprisonment for a period not exceeding one
year or to both such fine and such imprisonment.

{3} Any person who—

(@) has been convicted of an offance in terms of subsec
tion (1) or of Part X or X11; and

(b)  persists, after a conviction referred to in paragraph
(a), in the course of conduct which constituted the
offence concerned;

shall be guilty of & continuing affence and Roble—

(i) in the case of a conviction of an offence
referred 1o in subsection (1), to a fine not ex-
ceeding two hundred dollars; or

(i) in the case of a conviction of an offence
referred to in subsection (2), to a fine not ex-
ceeding five hundred dollars;

for every day or part thereof during which he so pessists.

(4) Any person who wilfully or maliciously commits
any offence referred to in paragraph (@) or (5) of subsection
(1) or in terms of subsection (4) of section six shal]l be
liable to a fine not exceeding five thousand dollars or to
imprisonment for a period not exceeding two years or to
bath such fine and such imprisonment.

(5) Any person who, otherwise than with the permission
of the Secretary, places any poison in any public stream or
in private water, public water or undetground water shall be
guilty of an offence and liable to a fine not exceeding five
thousand doflars or to imprisonment for a period not
exceeding two years or to both such fine and such impris-
onment.

(6) A person who 15 guilty of an oflence in terms of thas
Act shall, if no penalty is specially provided therefor, be
lable 0 a fine not exceeding five Dundred dollus of w
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imprisonment for a period not exceeding six months or to
hoth such fine and such impnisonment.

(7) For the purposes of this Act, a conviction of an
offence in terms of the Water Act [Chapter 160 of 1974]
may be treated as a previous conviction of the equivalent
offence in terms of this Act.

128 PRegulations

(1)} The Minister may make regulations providing for all
matters which by this Act are required or permitied to be
prescribed or which, in the opinion of the Minister, are
necessary or convenient to be prescribed for carrying out,
wr giving cffcot tu, this Act,

(2) Regulations made in terms of subsection (1} may
provide for—

() the manner of issue, amendment or withdrawal of
permits issued in terms of subsection (3) of section
rinety-twu and the fees w be charged in vonnevtion
therewith,

(b) the manner in which samples of any gas, liquid or
solid shall be taken by any person for the purposes of
Part X,

{c) the methods of testing any borehale or well;

(&) the hire of drifls and mechanical equipment beleng-
ing to the State;

(e) the drilling of boreholes, sinking of wells and
construction of water works by officers for any per-
son and any fees payable in respect thereof;

(4 engineering and advice and assistance by officers
and any fees payable in respect thereof,

(g} combined irrigation schemes;

(#} the functions and procedurc of river boards, the
election or appointment of members of river boards
and the levying and coilection of rates and fees by
river boards;

() the powers and procedure of advisory councils
established in terms of subsection (1) of section
thirteen.

(3) The Minister shaill, before making regulations pre-
scribing requiremenis rejating to standards of quality
referred to in paragraph (a) of subsection {2} of section
ninefy-two, consul—

(a) the Minister responsible for health; and

{d) the Standards Association of Zimbabwe.

(4) A person who contravenes any regulations made in
terms of subsection (1} shall be guilty of an offence.

129 Savings in relatlon to Zambezi River Authority
Notwithstanding thia Act, the Zambezi River Authourity
formerly the Central African Power Corporation which was
constituted in terms of the Federation of Rhodesia and
Nyasaland {Dissolution} Order in Council, 1963, may
continue to perform its functions and exercise its rights in
relation to the use. extraction and storage of walter in or
from the Zambezi river in respect of the Kariba Dam, the
Kariba hydro-electric scheme and any other undertaking
which are conferred upon it by or in terms of that Order in
Council any other Law.
130 Savings
Subject to this Act
{a) any rights conferred by or granted; or
(b) any permits granted; or
{c) any servitude awarded; _
in terma of the Water Act [Chapter 160 of 197¢] and
subsisting immediately before the appointed date shall
continue in existence thereafter and be deemed to have

been conferred by or granted or awarded in terms of this
Act.

SCHEDULE (Section 6 (1))

POWERS OF OFFICERS )

1. To construct, control, establish, maintam and super-
vise walcr works,

2. To do the acts referred to in paragraph | at the
reguest of any person, other than a Minister or mem-
ber of the Public Service acting in his official capac-
ity, on—

{a) such conditions as may be prescribed; and
(k) payment of such charges as may be agreed on
between the Secretary and such person.

3. To make estimates, investigations, plans and surveys
for water works or hydro-electric power works and to
record information obtained by means of such inves-
tigations and surveys. :

4. To examine and advise on amy scheme for the
alteration, establishment, maintenance or repair of
water works submitted by irrigation boards referred to
in paragraph (g) of subsection (2) of section one Aun-
dred and thuty-gwo, irrigation companies, local
authorities, owners, lessees or oceupiers of {and, river
boards or other persons on payment of such fees as
may be fixed by the Secretary.

5. To inspect the courses of public streams and water
wotks and, subject to the approval of the Minister, to
order any person to do such acts and execute such re-
pairs with respect to water warks as the officer con-
cerned may deem necessary in the public interest.

6. To obtain ‘and record information concerning the
extent of land under irrigation in Zimbabwe. the
quantity of water used therefor and the amount, na-
ture and value of crops raised thereby.

7. To establish and maintain hydrological stations and
record the observations made thereat.

8. Generally to obtain and record information and
statistics relating to the hydrological conditions ot
Zimbabwe in respect af both surface gad undergrouad
waler,

9. To abstract from any public stream water required for
the construction of water works.

10. To sink borcholes and wclls and obtain and conscrve
supplies of underground water—
{a) in State Jand or Communal Land; or
(5} at the request of any person under such
conditions and on payment of such fecs as may
he fixed by the Secretary
11. While engaged in the construction or repair of any
water works—
(@) to erect huts, tents or other temporary build-
ings; and
() to npark vehicles and any vehicles used by the
officer concemed in such construction or re-
pai'r; m
(¢} to store any equipment, machinery or supplies
te be used by him in connection with such
construction or repairs;
On any sie convenient o him:
Provided that—

(i) the officer concerned shall cause as kittle
damage as possible to such site or
premises;

(i1} before the eoxercise of any power
conferred by this paragraph, the person
in charge of such construction or repair
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shall give reasonsble notice to the pier thereof has consented thereto, with such animals,
owner, lessee or occupier of any land appliances, instruments. machinery, men and vehi-
which will be affected by the intended cles, and to do all such acts thereon as are necessary
exercise of such power; for or incidental to the exercise of the powers of the

(iii) no hut, tent or other temporary buildings Minister or of the officer concerned or of any other
shall be erected within three hundred officer or the discharge of any duty lmposed on him
metres of any dwelling-house; by this Act: -

(iv) if the owner, lessee or occupler reterred Frovided that—
10 in proviso (ii) objects to any site cho- (i) the officer concerned shall cause as little
sen for the crection, parking or storage damage as possible to such land, premises or
referred to in subparagraph (a), (4) or :
(), such objection shall be referred to (ii) the officer concemed shall not enter any
the: Water Cowit, which may makc auch dwelling-house without the consent of the
order thereon as it thinks fit; owner, lessee or occupier thereof,

(v} the Minister shall pay to the owner of (iii) the Minister shall pay to the owner of such

" land affected by the exercise of power . land, premises or works in respect of any dam-
conferred by this paragraph in respect of age caused thereto such compengation from
any damoge emsed theretn such com- moneys appropriaied by Act of Parliament for
pensation from moneys appropriated by the purpose as the Minister and such owner
Act of Parliament for the purpose as the may agree or, failing agreement, as the Water
Minister and such owner may agree o, Courtmay fix.
failing agreement, as the Water Court 13. To exercise any power, other then a power refemed to
may fix. in paragraphs 1 to 12, conferred on the officer con-
12. To enter at all reasonable times on any land, premises cemed by or under this Act or any other enactment.
or works, whether or not the owner, lessee or occu-
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